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REASSESSMENT U/S 147 OF THE INCOME TAX ACT, 1961 - SOME ISSUES
CA. K. P. Shah
Chartered Accountants
Introduction

a point of finality in all legal proceedings,
that stale issues should not be reactivated
beyond a particular stage and that lapse
of time must induce repose in and set at
r es t
ju d ic i a l
a nd
qu a s i-jud i c ia l
controversies as it must in other spheres
of human activity. So far as the income-tax
assessment orders are concerned, they cannot
be reopened on the score of income escaping
assessment under section 147 of the Act of 1961
after the expiry of four years from the end of
the assessment year unless there be omission
or failure on the part of the assessee to disclose
fully and truly all material facts necessary for
the assessment.” Parashuram Pottery Works
Co. Ltd. vs. ITO 106 ITR 1 (SC). (Emphasis
supplied)

Section 147 is a procedure for assessing
escaped income (original or deemed) and for
this it has prescribed conditions for conferring
jurisdiction on the AO. Section 147 is a complete
code in itself and if conditions laid down therein
are satisfied then one need not to look to other
provisions of the Act to decide the jurisdiction
of the AO u/s 147 [32 SOT 80 (Luck)].
Although, Section 147 is part of a taxing statute,
it imposes no charge on the subject but deals
merely with the machinery of assessment and
in interpreting a provision of that kind, the rule
is that construction should be preferred which
makes the machinery workable.

Power and scope u/s 147

2.1 Section 147 empowers the assessing officer to
assess or reassess the income chargeable to
tax which has escaped assessment. As per
Explanation 2, the following shall also be
deemed to be cases where income chargeable
to tax has escaped assessment:
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(a) where no return of income has been
furnished by the assessee although his
total income or the total income of any
other person in respect of which he is
assessable under this Act during the
previous year exceeded the maximum
amount which is not chargeable to incometax;
A

2

2.
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“It has been said that the taxes are the price
that we pay for civilization.” If so, it is essential
that those who are entrusted with the task of
calculating and realising that price should
fami li ari se themselves wi th the relevant
provisions and become well-versed with the law
on the subject. Any remissness on their part
can only be at the cost of the national exchequer
and must necessarily result in loss of revenue.
At the same time, we have to bear in mind
that the policy of law is that there must be

In C.E.D. v/s A.M. Merchant 177 ITR 490
(SC), the Supreme Court held that if an
assessment has already been made and
completed, the assessee cannot be subjected
to reassessment unless the statute permits that
to be done. Under the Income Tax Act, 1961
the assessing officer is empowered to make and
complete the assessment u/s 143 and 144
within the prescribed period of limitation. An
order of assessment passed beyond the period
of limitation would be illegal. However, section
147 further empowers the assessing officer, to
make an assessment beyond such period of
limitation but within the extended period of
limitation, if the conditions prescribed therein
are satisfied.

TS

The object of power of reassessment u/s 147
of the Income Tax Act, 1961 is to bring to tax
income which has escaped assessment. It
applies broadly where a person under an
obligation to file a return has not filed it and
consequently no assessment has been made
and also to a case where a return has been
submitted and an assessment has been made
but later on it comes to light that certain income
has escaped assessment. The main object of
the section is to overcome the outcome of an
assessee escaping from an assessment which
ought to have been made on him. The other
object is that there is recovery from the
assessee of the tax which should have been
paid had the assessment been made during the
peri od. Reassessment code prescribed in
Section 147 to 153 is a fine balance between
the “due taxation” and Citizen’s rights / state’s
duty to be fair and reasonable. In reassessment
proceedings, the burden is on the Revenue to
establish that there was income which escaped
assessment.
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(b) where a return of i ncome has been
furni she d b y t he ass e s se e b ut no
assessment has been made and it is
noticed by the Assessing Officer that the
assessee has understated the income or
has claimed excessive loss, deduction,
allowance or relief in the return;

u/s 147, the ITO may bring to charge items of
income which had escaped assessment other
than or in addition to that item or items which
have led to the issuance of notice u/s 148 and
where reassessment is made u/s 147 in respect
of income which has escaped tax, the ITO’s
jurisdiction is confined to only such income
which has escaped tax or has been underassessed and does not extend to revising,
reop e ni ng or re cons i d e ri ng t he w hol e
assessment or permitting the assessee to
reagitate questions which had been decided in
the original assessment proceedings. It is only
the underassessment which is set aside and
not the entire assessment when reassessment
proceedings are initiated. The ITO cannot make
an order of reassessment inconsistent with the
original order of assessment in respect of
matters which are not the subject-matter of
p roc e ed i ng s u/s 147. [ CI T v/ s Su n
Engineering Works (P) Ltd. [1992] 198 ITR
297 (SC)]

(ba) where the assessee has failed to furnish a
report in respect of any international
transaction which he was so required under
section 92E;
(c) where an assessment has been made,
but—
(i)

income chargeable to tax has been
underassessed; or

(ii) such income has been assessed at too
low a rate; or
(iii) such income has been made the
subject of excessive relief under this
Act; or

In the case of Vipan Khanna v/s CIT (255
ITR 220), Hon’ble P and H High Court has held
that Sun Engineering Works case holds good
even after amendment u/s 147 w.e.f. 14-1989.

(iv) e xc e s si v e l oss or d ep re ci at i on
allowance or any other allowance
under this Act has been computed;
(d) where a person is found to have any asset
(including financial interest in any entity)
located outside India.
Hon’ble Calcutta High Court, in the case of
Amiya Sales & Industries & Anr. v/s ACIT
(274 ITR 25), held that, “Explanation 2 cannot
be read in isolation of section 147 of the Act, it
shoul d be re ad i n conjunct i on w i th the
provisions in the section. The words “for the
p urp os e of thi s s ec t i on” ap pe ari ng i n
Expl anati on 2 show that the condi t i ons
precedent for reopening assessments as laid
down in section 147 have to be complied with.”
2.2 Proceedings are for the benefit of revenue
only

Conditions for valid reassessment

3.1 For a reassessment u/s 147 to be valid, the
following conditions must be strictly complied
with:
i.

There must be ‘reason to believe’ that
income chargeable to tax has escaped
assessment.

ii.

Notice u/s 148 must be issued and served.

iii.

Reasons for reopening must be recorded
before issuing notice u/s 148.

iv.

Notice u/s 148 must be issued within the
prescribed time. (Time limit for issue of
notice u/s 148 is prescribed by sec. 149(1))

v.

Sanction of higher authority must be
obtained as required u/s 151.

vi.

Assessment must be completed within the
time prescribed u/s 153.

3.2 “Escapement of income” – Sine qua non
for reopening assessment
Hon’ble Gujarat High Court in the case of Asian
Sil k Mi l ls v /s DC I T ( 2013) 29
Taxmann.com 246 (Guj.) held as under:
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Although, Section 147 is part of a taxing statute,
it imposes no charge on the subject but deals
merely with the machinery of assessment and
in interpreting a provision of that kind, the rule
is that construction should be preferred which
makes the machinery workable. Since the
proceedings u/s 147 are for the benefit of the
Revenue and not an assessee and are aimed at
garnering the ‘escaped income’ of an assessee,
the same cannot be allowed to be converted as
‘revisional’ or ‘review’ proceedings at the
instance of the assessee, thereby making the
machinery unworkable. Thus, in proceedings
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not lead to the conclusion that action can
now be taken for reopening an assessment
even if the information is wholly vague,
indefinite, far-fetched or remote.
Recently Hon’ble Delhi High Court in the case
of CIT v/s Orient Craft Ltd. [2013] 29
taxmann.com 392 (Delhi) has followed the
law laid down as regards to “reason to believe”
by the Supreme Court in the above referred
decision.
b)

3.3 “Reason to believe”
The entire law as to what would constitute
“reason to believe” was summed up by Hon’ble
Mr. H.R. Khanna, J, speaking for the Supreme
Court in ITO v/s Lakhmani Mewal Das
[1976] 103 ITR 437. The following principles
were laid down:-

(iii) The reopening of an assessment after the
lapse of many years is a serious matter.
Since the finality of a judicial or quasijudicial proceedings are sought to be
disturbed, it is essential that before taking
action to reopen the assessment, the
requirements of the law should be satisfied.
(iv) The reasons to beli eve must have a
materi al beari ng on the question on
escapement of income. It does not mean
a purely subjective satisfaction of the
assessing authority; the reason be held in
good fai th and cannot merel y be a
pretence.
(v) The reasons to believe must have a rational
connection with or relevant bearing on the
formation of the belief. Rational connection
postulates that there must be a direct
nexus or live link between the material
coming to the notice of the Assessing
Offi c e r and t he format i on of b el i e f
regarding escapement of income.
(vi) T he fac t t hat the w ord s “d e fi ni t e
information” which were there in section
34 of the Act of 1922 before 1948, are not
there in section 147 of the 1961 Act would

As regards the scope of ‘reason to believe’ the
Supreme Court has held as under: “Reason to
believe suggests that the belief must be that
of an honest and reasonable person based upon
reasonable grounds and not on mere suspicion,
gossip, or rumour. I.T.O. would be acting
without jurisdiction if the reasons for his belief
that the conditions are satisfied does not exist
or is not material or relevant to the belief
required by the section.” [Sheo Nath Singh
v/s A.A.C. 82 ITR 147 (SC)].
D
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(ii) The words of the statute are “reason to
believe” and not “reason to suspect”.

L

The powers of the Assessing Officer to
reopen an assessment, though wide, are
not plenary.

AL

(i)

“We may also point out that though it was
contended in the writ petition that the ITO could
have no reason to believe that any part of the
i ncom e of the resp ond ent had es cap ed
assessment by reason of its failure to make a
full and true disclosure of material facts, the
ITO did not disclose in his affidavit any material
on the basis of which it could be said that he
had come to the requisite belief. All that the
ITO stated in his affidavit was that he discovered
that the transactions of loan against security
of hundis were not genuine and that the credits
against the names of certain persons who were
alleged to have advanced loans were bogus.
The ITO merely stated his belief but did not set
out any material on the basis of which he had
arrived at such belief so that the court could
decide for itself whether there was any material
on the basis of which the ITO could reasonably
entertain such belief. We are, therefore, not at
all satisfied on the affidavit that the ITO had
reason to believe that a part of the income of
the respondent had escaped assessment by
reason of its failure to make a true and full
disclosure of the material facts. The notice u/s
147(a) of the Income Tax Act for reopening the
assessment must in the circumstances be held
to be void.”

TS

a)

Supreme Court in the case of ITO v/s Madnani
Engg. Works Ltd. 118 ITR 1 (SC) pointed
out the importance of not only the belief but
also the material on the basis of which such
belief was drawn. Supreme Court held as under:

N

“The whole raison ‘de ‘tre for reopeni ng
assessment is the escapement of income. From
the above facts, it was established that in either
method of accounting, the total income would
not have changed and the final figure would
have remained the same. There was, therefore,
no question of any under assessment and
consequently there was no escapement of
income. The Assessing Officer did not apply his
mind and overlooked the simple accounting
principle. The centripetal condition that there
has to be an escapement of income is not
ful fi l led. The justi fi cati on for reopeni ng
therefore falls to the ground.”
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d)

As regards nexus between the reasons and the
belief, the Hon’ble Supreme Court in the case
of Ganga Saran & Sons Pvt. Ltd. v/s ITO
130 ITR 1(SC) has held as under:
“The Court, of course, cannot investigate into
the adequacy or sufficiency of the reasons which
have weighed with the ITO in coming to the
belief, but the Court can certainly examine
whether the reasons are relevant and have a
bearing on the matters in regard to which he is
required to entertain the belief before he can
issue notice u/s 147(a). If there is no rational
and intelligible nexus between the reasons and
the belief, so that, on such reasons, no one
properly instructed on facts and law could
reasonably entertain the belief, the conclusion
would be inescapable that the ITO could not
have reason to believe that any part of the
i nc om e of t he as se s s ee had es c ape d
assessment and such escapement was by
reason of the omission or failure on the part of
the assessee to disclose fully and truly all
material facts and the notice issued by him
would be liable to be struck down as invalid.”
Refer some of the important judgements on the
above referred topic as mentioned below:
1.

ACIT v/s Dhariya Construction Co. 328 ITR
515 (SC)

2.

CIT v/s Pokar Hotel (2009) 226 CTR (Raj)
101

3.

CIT v/s Dr. Sadique Ummer (2010) 322
ITR 602 (Ker.)

4.

CIT v/s Amitabh Bachchan (2012) 251 CTR
(Bom.) 250.

5.

Raymond Woollen Mills Ltd. v/s ITO (1999)
236 ITR 34 (SC)

6.

Coca-Cola Export Corporation v/s ITO 231
ITR 200 (SC)

7.

Shipra Srivastava & Anr. v/s ACIT 319 ITR
221 (Del.)

3.4 Notice u/s 148 must be issued and served
Notice u/s 148 is the foundation of jurisdiction.
If there is any defect of material nature, any
proceedings based on such notice itself would
be invalid. Under section 148(1) service of a
valid notice requiring the assessee to furnish
the return of income is a condition precedent
to the validity of the reassessment.

In the case of Mohd. Ayub v/s ITO 346 ITR
30 (All), the High Court held that, “the AO
was obliged to issue separate notices for
each Assessment Year. Since he has not done
so, the entire assessment proceedings of such
notices were held to be without jurisdiction. A
single notice u/s 148 for A.Y. 1994-95 to 199798 could not be valid.” (Emphasis supplied)
3.5 Reasons for reopening must be recorded
Recording of reasons before issuing a notice u/
s 148 is mandatory and prerequisite to the
assumption of jurisdiction by the Assessing
Offi c er for i ni ti ati on of re as s es s m ent
proceedings. As regards to recording of reasons,
the observations made by Hon’ble High Court
in the following two cases are worth noting:
-

Birla VXL Ltd. vs. Asst. C.I.T. 217 ITR
1 (Guj)
“Before the Assessing Officer is satisfied
to act under the provisions relating to
reassessment, he must put in writing as
to why in his opinion or why he holds
the belief that income has escaped
assessment. ‘’Why” for holding such belief
must be reflected from the record of
reasons made by the AO. In a case where
the Assessing Officer holds the opinion that
because of excessive loss or depreciation
al l ow anc e, i nc ome has es c ape d
assessment, the reasons recorded by
the Assessing Officer must disclose by
what process of reasoning he holds
such a belief that excessive loss or
depreciation allowance has been
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Service of notice prescribed u/s 148 for the
purpose of commenci ng proceedings for

reas sessme nt i s not a mere p rocedural
requirement. It is a condition precedent for the
initiation of proceedings for assessment u/s
147. If no notice is issued or if the notice issued
is shown to be invalid, then the proceedings
taken by the assessing officer without a notice
or in pursuance of an invalid notice would be
illegal and void. It is well-settled that the
Assessing Officer’s jurisdiction to reopen an
assessment u/s 148 depends on the issuance
of a valid notice and if the notice issued by him
is invalid for any reason the entire proceedings
taken by him would become void for want of
jurisdiction. [Y. Narayan Chetty v/s ITO 35
ITR 388 (SC), CIT v/s Thayabulli Mulla
Jeevaji Kapasi 66 ITR 147 (SC), CIT v/s
Kurban Hussain Ibrahimji Mithiborwalla 82
ITR 821 (SC), Mohd. Ayub v/s ITO 346 ITR
30 (All)]
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1.

Chhugamal Rajpal v/s S.P. Chaliha 79 ITR
603 (SC)

2.

CIT v/s Batra Bhatta Company 321 ITR 526
(Del.)

3.

Baldev Singh Giani v/s CIT [ 2001] 248
ITR 266 (P&H)

4.

CIT v/s Rajindra Rosin and Turpentine
Industries [2008] 305 ITR161 (P&H)

5.

Travancore Cements Ltd. v/s CIT [2008]
305 ITR 170 (Ker.)

3.6 Notice u/s 148 must be issued within the
prescribed time
a)

Issuing of a notice u/s 148 within the permitted
time is a condition precedent for the validity of
the notice and the consequent reassessment.
Proviso to section 147 and section 149 prescribe
the time limit for issuing a valid notice u/s 148.
As per the first proviso to section 147, where
an assessment u/s 143(3) or section 147 has
been made, no notice u/s 148 can be issued

Explanation 1 to section 147 provides that
mere production of books of account and other
evidence from which material evidence could
with due diligence have been discovered by the
assessing officer will not necessarily amount
to disclosure within the meaning of the proviso.
The observations made by R.V. Easwar J., as
regards Explanation 1 to section 147, while
delivering minority judgement in the case of
CIT v/s Usha International Ltd. (Delhi)
(FB) vide Para 44 as mentioned hereunder are
worth noting:
“The Act places a general duty on every
assessee to furnish full and true particulars
along with the return of income or in the course
of the assessment proceedings so that the AO
is enabled to compute the correct amount of
income on which the assessee shall pay tax. I
think this thread runs through the various
provisions of the Act. But Explanation 1 to the
section confines the duty to the disclosure of
all primary and material facts necessary for the
assessment, fully and truly. As to what are
material or primary facts would depend
upon the facts and circumstances of each
case and no universal formula may be
attempted. The legal or factual inferences from
those primary or material facts are for the AO
to draw in order to complete the assessment
and it is not for the assessee to advise him, for
obvious reasons. The Explanation however
cautions the assessee that he cannot remain
smug with the belief that since he has produced
the books of account before the AO from which
material or evidence could have been with due
diligence gathered by him, he has discharged
his duty. It is for him to point out the
D
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These conditions for issuing a notice beyond
the period of 4 years are identical to the
condition in section 147(a) as existed prior to
amendment with effect from 01-04-1989. As
such the principles applicable to section 147(a)
would also be applicable to the cases covered
by this proviso.
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Refer:

(ii) where income has escaped assessment by
reason of failure to disclose fully and truly
material facts necessary for his assessment
for that year.

L

“The reasons recorded for issuing notice
provide the link between conclusion and
evidence. The reasons recorded must
be based on evidence. The AO in the
event of challenge to the reasons, must
be able to justify the same based on
material available on record. He must
disclose in the reasons as to which fact
or material not disclosed by the
assessee fully and truly was necessary
for assessment of that assessment
year, so as to establish the vital link
between the reasons and evidence. That
vital link is the safeguard against arbitrary
reopening of the concluded assessment.
The reasons recorded by the Assessing
Officer cannot be supplemented by the
filing an affidavit or making an oral
submission.” (Emphasis supplied)

where income has escaped assessment by
reason of failure to file return u/s 139 or
pursuant to notice u/s 142(2) or 148 or

AL

Hindustan Lever Ltd. vs. R.B. Wadkar,
ACIT (268 ITR 332)

(i)

TS

-

after 4 years from the end of the relevant
assessment year, except in the following cases:

N

computed in the original assessment.
Merely sayi ng that excessive loss or
depreciation allowance had been computed
without disclosing the reasons which led
the assessing authority to hold such a
belief, does not confer jurisdiction on the
Assessing Officer to take action u/s 147
and u/s 148.” (Emphasis supplied)
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relevant entries which are material,
without leaving that exercise to the AO.
The caveat however is that such production of
books of account may, in the light of the facts
and circumstances, amount to full and true
disclosure; this is clear from the use of the
expression “not necessarily” in the Explanation.
Thus, the question of full and true disclosure
of primary or material facts is a pure question
of fact, to be determined on the facts and
circumstances of each case. No general principle
can be laid down.” (Emphasis supplied)
b)

Section 149 prescribe the time limit for issuing
a valid notice u/s 148 which is as under:
149. (1) No notice under section 148 shall be
issued for the relevant assessment year,—
(a) if four years have elapsed from the end of
the relevant assessment year, unless the
case falls under clause (b) or clause (c);
(b) if four years, but not more than six years,
have elapsed from the end of the relevant
assessment year unl ess the i ncome
chargeable to tax which has escaped
assessment amounts to or is likely to
amount to one lakh rupees or more for that
year;
(c) if four years, but not more than sixteen
years, have elapsed from the end of the
relevant assessment year unless the
income in relation to any asset (including
financial interest in any entity) located
outside India, chargeable to tax, has
escaped assessment.
Exp l anat i on.— In d et e rmi ni ng i nc om e
c harg eab l e to t ax whi c h has es c ape d
assessment for the purposes of this sub-section,
the provisions of Explanation 2 of section 147
shall apply as they apply for the purposes of
that section.

3.7 Time limit for completion of reassessment
– Section 153(2)
Sub-section 2 of section 153 prescribes the time
l i m i t for c om p l e t i ng the re as s e ss m ent
proceedings and provides that an order u/s 147
will have to be made before the expiry of 1
year from the end of the financial year in which
the notice u/s 148 was served.
We have already dealt with Explanation 1 and
Explanation 2, let us discuss about Explanation
3 which is as under:

i.

It i s c l ear from s ec t i on 147 t hat onc e
assessment is reopened for bringing to tax any
income that escaped assessment in terms of
sections 148 to 153, then the Assessing Officer
has to assess or reassess such income and also
any other income chargeable to tax which has
escaped assessment. The purpose of this
provision is that if in the course of reassessment
initiated under section 147 to bring to tax any
item of escaped income, it comes to the notice
of the Assessing Officer that any other income
also has escaped income, then the Assessing
Officer should bring to tax such income also.
The procedure for income escaping assessment
under section 147 is contained in section 148
w he re und er sub -se c ti on (2) m ak e s i t
mandatory for the Assessing Officer to record
reasons before proceeding to issue notice.
However, the Assessing Officer has to compute
the income escaping assessment by following
the provisions of the Act as if the return
furnished against notice under section 148 is
one filed under section 139. This obviously
means that so far as procedure to be followed
is concerned, there is no difference between
income escaping assessment and regular
assessment because the provisions generally
provide for issue of notice, hearing of the
assessee and taking of evidence, etc., which
are the same for regular assessment and
income escaping assessment. Therefore, in the
course of income escaping assessment, if it
comes to the notice of the Assessing Officer
that any other item or items of income other
than the item of escaped income for the
assessment of which, assessment originally
completed was reopened, also have escaped
from original assessment, he is bound to
assess such item or items of income also
in the course of reassessment under
s ec tion 147. [ CI T v/ s Be st Wood
I nd u s tr i es & Sa w M il l s [ 2011] 11
taxmann.com 278 (Ker) (FB)] (Emphasis
supplied)
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Exp l a na tion 3.— For t he p urpos e of
assessment or reassessment under this section,
the Assessing Officer may assess or reassess
the income in respect of any issue, which has
escaped assessment, and such issue comes to
his notice subsequently in the course of the
proceedings under this section, notwithstanding
that the reasons for such issue have not been
included in the reasons recorded under subsection (2) of section 148.
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The question arises that if assessing officer does
not assess income for which reasons were
recorded u/s 147 whether he can assess other
income u/s 147?

“14. Moreover, insofar as the second ground
for reopening of assessment is concerned, it
may be noted that the second proviso to s. 147
of the Act expressly provides that the AO may
assess or reassess such income, other than the
income involving matters which are subjectmatter of any appeal, reference or revision,
which is chargeable to tax and has escaped
assessment. Thus by virtue of the second
proviso to s. 147 of the Act, income involving
matters which are subject-matter of any appeal,
reference or revision has expressly been taken
out of the purview of the said section. In the
circumstances, insofar as the income stated to
have escaped assessment under the second
ground is concerned, the same having been
subject-matter of appeal would not fall within
the ambit of s. 147 of the Act and as such the
AO lacks jurisdiction to reopen the assessment
on the said ground.”

In the case of Dishman Pharmaceuticals and
Chemicals Ltd. v/s DCIT (346 ITR 245)],
Hon’ble Gujarat High Court has held that
Explanation 3 to section 147 which permits
other issues, which may come to the notice of
AO during the course of proceedings, cannot
come to the help of Revenue because notice
was invalid for the reason for which it was
issued.

5

We have already discussed about first proviso
to section 147. Second proviso which has been
inserted by the Finance Act, 2012 w.e.f. 01/
07/2012 provides that nothing contained in the
first proviso shall apply in a case where any
income in relation to any asset (including
financial interest in any entity) located outside
Ind i a, c harge abl e t o tax , has e sc ape d
assessment for any year. Because of the
introduction of second proviso, the original
second proviso has now become third proviso
which is as under:
Provided also that the Assessing Officer may
assess or reassess such income, other than the
income involving matters which are the subject
matters of any appeal, reference or revision,
which is chargeable to tax and has escaped
assessment.
As regards third proviso, Hon’ble Gujarat High
C ourt i n t he c ase of N a ti on al Dai r y
Dev e l op men t
Boa rd
vs .
De p uty

The decision of the Supreme Court in GKN
Driveshafts (India) Ltd. v/s ITO 259 ITR
19 (SC) was mainly on the point, that there
should be no writ available merely on the issue
of a notice u/s 148 on the matter of jurisdiction,
before the question is considered by the
Assessi ng Offi cer hi mself i n the l ight of
assessee’s objections. Since a writ could be
ordinarily entertained, only where there is no
alternate remedy, a practical solution was found
by the Supreme Court in this case.
The following principles are set out in GKN
Driveshafts (India) Ltd. v/s ITO 259 ITR 19 (SC)
and would serve as valuable rules of guidance
when a notice u/s 148 is received.
1)

Where a notice u/s 148 is received, the
proper course for the assessee is to file a
return in response to the same.

2)

If he desires, the assessee can seek
reasons for issue of such notice.

3)

If the reasons are asked for, the Assessing
Officer is obliged to supply such reasons
within reasonable time.

4)

On receipt of the reasons, the assessee can
file his objections against the issuance of
notice, and if so done, the Assessing Officer
is bound to dispose of the same by passing
a speaking order even before proceeding
with the assessment.
D
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Fallout of GKN Driveshaft’s case
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Refer: CIT v/s Mohmed Juned Dadani
(2013) 30 Taxmann.com 1

AL

Though Explanation 3 to s. 147 inserted by the
Finance Act, 2009 w.e.f 1.4.1989 permits the
AO to assess or reassess income which has
escaped assessment even if the recorded
reasons have not been recorded with regard to
such items, it is essential that the items in
respect of which the reasons had been
recorded are assessed. If the AO accepts
that the items for which reasons are
recorded have not escaped assessment, it
means he had no “reason to believe that
income has escaped assessment” and the
issue of the notice becomes invalid. If so,
he has no jurisdiction to assess any other
income. Ranbaxy Laboratories Ltd vs. CIT
(2011) 60 DTR 77 (Delhi). (Emphasi s
supplied)

TS

·

Commissioner of Income Tax 242 CTR 302
has held as under:

N

ii.

Tax Gurjari
7

CONCEPT OF “CHANGE OF OPINION”REASSESSMENT

7.1 a.

b.

The expres si on “c hange of opi ni on”
postulates formation of opinion and then
c hange the reof. In t he cont ex t of
ass e s sm e nt p roc ee d i ng s , i t m e ans
formation of belief by an Assessing Officer
resul ti ng from what he t hi nks on a
parti cul ar question. It i s a result of
understanding, experience and reflection.

c.

It is established law that mere change of
opinion cannot justify reassessment as was
held in Indian and Eastern Newspaper
Society v/s CIT [1979] 119 ITR 996
(SC). In this case, it was pointed out by
the Supreme Court that its earlier decision
in Kalyanji Mavji and Co. v/s CIT [1978]
102 ITR 287, which had taken the view
t hat es c ap e m ent of i nc om e d ue t o
“oversight, inadvertence or mistake on the
part of the Assessing Officer” will justify
reassessment is a proposition too widely
stated and travels further than the statute
warrants. Reappraisal is not permitted for
reassessment.

d.

As regards change of opinion, the Delhi
Hi gh Court i n t he case of CI T v/ s
Kelvinator of India Ltd. 256 ITR 1
(Delhi) (FB) held, “When a regular order
of assessment is passed in terms of the
s ub -s ec t i on (3) of s e c ti on 143 a
presumption can be raised that such an
order has been passed on application of
mind. It is well known that a presumption
can also be raised to effect that in terms
of clause (e) of section 114 of the Indian
Evidence Act, 1872, judicial and official
acts have been regularly performed. If it
be held that an order which has been
passed purportedly without application of

e.

While confirming the decision of CIT v/s
Kelvinator of India Ltd. (supra) as regards
to change of opinion, Hon’ble Supreme
Court in the case of CIT v/s Kelvinator
of India Ltd. 320 ITR 561 (SC) (3
Judges) held that, “We must also keep in
mind the conceptual difference between
power to review and power to reassess.
The A.O. has no power to review, he has
the power to reassess. One must treat the
concept of “change of opinion” as an inbuilt test to check abuse of power by the
assessing officer. Assessing officer has
power to reopen provided there is “tangible
material” to come to the conclusion that
there is escapement of income from
assessment. Reasons must have a live link
with the formation of the belief.”

f.

Hon’ble Delhi High Court in the case of CIT
v/s Usha International Ltd. (2012)
251 CTR 28 (Delhi) as regards questions,
what is meant by the term “change of
opinion” and whether the principle of
change of opinion can be applied to cases
where the AO does not refer to a particular
aspect in the assessment order or did not
raise any written questi on or query,
referred four substantial questions of law
to a Larger Bench.

g.

In t he c ase of C IT v /s Ush a
International Ltd. [2012] 348 ITR 485
(Delhi) (FB) as per the majority view, the
SC in the case of Kelvinator of India Ltd.
(supra) has only referred to the principle
of change of opinion and had not made
any observati on or comment on the
presumption u/s 114(e) of the Indian
Evidence Act. As regards four questions
referred by division bench to Full Bench
Delhi, Full Bench held as under:

“(1) Reassessment proceedings can be validly
initi ated in case return of income is
processed under section 143(1) and no
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Amendment as per Di rect Tax Laws
(Amendment) Act, 1989 w.e.f. April 1,
1989 as also of section 148 to 152 have
been elaborated in circular No. 549, dated
October 31, 1989. A perusal of clause 7.2
of the said circular makes it clear that the
amendments had been carried out only
with a view to allay fears that the omission
of the expression “reason to believe” from
section 147 would give arbitrary power to
AO to reopen past assessments on a mere
change of opinion, i.e., a mere change of
opinion cannot form basis for reopening a
completed assessment.

mind would itself confer jurisdiction upon
the Assessi ng Offi cer to reopen the
processing without anything further, the
same would amount to giving a premium
to an authority exercising quasi judicial
function to take benefit of its own wrong.
Hence, it is clear that section 147 of the
Act does not postulate conferment of power
upon the AO to initiate reassessment
proceedi ngs upon a mere change of
opinion.”
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In t he c as e of Guja r at Powe r
Corporation Ltd. v/s ACIT [2013]
350 ITR 266 (Guj), Hon’ble Gujarat High
Court had quashed the notice u/s 148 on
the ground of change of opinion and had
further noted that the fact that the AO did
not rec ord reas ons for m aki ng no
disallowance on such claim of exemption
u/s 10(23G) of the Income Tax Act, 1961,
woul d be of no c onse quence . Afte r
consi deri ng the deci si on of CIT v/s
Kelvinator of India Ltd. (Delhi) (FB)
(supra), CIT v/s Usha International Ltd.

J A RAT F
GU
E

h.

7.2 Audit report is generally considered not good
enough information for reopening a closed
assessment as held in Indian and Eastern
Newspaper Society Ltd. v/s CIT 119 ITR
996 (SC), where it was held that opinion of
internal audit party on a point of law does not
constitute “information” for purposes of section
147(b), however that part alone of the note of
an audit party which mentions the law which
escaped the notice of the ITO constitutes
“information”. Where a factual mistake is
pointed out by the audit or the attention of the
AO is drawn to a ruling of the court, which was
overlooked, it could not be said that the audit
report could be ignored. This law is well settled
and it is this law which is reiterated in CIT v/
s P.V.S. Beedies Pvt. Ltd. 237 ITR 13 (SC),
when it upheld the action of the AO initiated
on an audit report, which had pointed out that
deduction u/s 80G had been allowed in respect
of a charitable institution, the exemption for
which had expired prior to the year in which
the donation was given. Since in this case, what
was pointed out was a fact, the reopening was
held valid.

L

Hon’ble High Court further held as under,
“Thus if a subject matter, entry or claim/
deduction is not examined by an Assessing
Officer, it cannot be presumed that he must
have examined the claim/deduction or the
entry, and therefore, it is the case of
“change of opinion”. When at the first
i nstance, i n the original assessment
proc ee di ng s, no op i ni on i s forme d,
principle of “change of opinion” cannot and
does not apply. There is a difference
between change of opinion and failure or
omission of the Assessing Officer to form
an opinion on a subject matter, entry,
claim, deduction. When the Assessing
Officer fails to examine a subject matter,
entry, claim or deduction, he forms no
opinion. It is a case of no opinion.”

AL

(3) Reassessment proceedings will be invalid
in case an issue or query is raised and
answered by the assessee in original
assessment proceedings but thereafter the
Assessing Officer does not make any
addition in the assessment order. In such
situations, it should be accepted that the
issue was examined but the Assessing
Officer did not find any ground or reason
to make addition or reject the stand of the
assessee. He forms an opi ni on. The
reassessment will be invalid because the
Assessing Officer had formed an opinion
in the original assessment, though he had
not recorded his reasons.”

“From the above discussion, it will emerge
that when in an assessment framed by the
Assessing Officer, if a certain claim of the
assessee is not examined, no queries
raised, no answers elicited, it cannot be
stated that merely because the Assessing
Officer did not reject such a claim in the
final order of assessment, he should be
deemed to have expressed an opinion with
respect to such a claim and any reopening
of an assessment of this nature even within
a period of four years from the end of
relevant assessment year would amount
to change of opinion. We are further of the
opinion that in any such case, as long as
there is some tangible material on the basis
of which the Assessing Officer can form a
belief that the income chargeable to tax
has escaped assessment, it would be
permissible to reopen the assessment in
exercise of powers under section 147 of
the Act, particularly after the amendments
made with effect from 1.4.1989. Such
tangible material need not be alien to the
record.”

TS

(2) Reassessment proceedings will be invalid
in case the assessment order itself records
that the issue was raised and is decided in
favour of the assessee. Reassessment
proceedings in the said cases will be hit
by principle of “change of opinion”.

(Delhi) (supra), CIT v/s Kelvinator of India
Ltd. (SC) (supra) and other important
decisions Hon’ble Gujarat High Court held
as under:

N

scrutiny assessment is undertaken. In such
cases there is no change of opinion;

Tax Gurjari
Refer: Dalmia Pvt. Ltd Vs CIT 348 ITR 469
(Del.)
Jagat Jayantilal Parikh Vs DCIT [2013] 32
taxmann.com 161 (Guj.)
7.3 The question arises whether mistake made by
assessing officer justifies reassessment? In the
case of Parashuram Pottery Works Co. Ltd. v/s
I TO (s up ra), AO had al l ow e d hi g he r
depreciation by relying on his own records.
Regarding reassessment proceedings started by
AO, the Supreme Court held that, “when an
AO relies upon his own records and makes a
mistake in making assessment one fails to
understand as to how responsibility for that
mistake can be ascribed to an omission or
failure on the part of the assessee.”
In the case of Amiya Sales & Industries v/s
ACIT 274 ITR 25 (Cal), the Calcutta High
Court held that, “an incorrect interpretation of
accounts on the part of the AO cannot justify
notice of reassessment after four years. And
no notice u/s 148 can be issued on the ground
of mistake committed by AO.”
The Madras High Court in CIT v/s Sundaram
Industries Ltd. [1998] 231 ITR 761 held
that where the ITO claimed to have found a
m i s t ake i n granti ng a l arge r c l ai m for
depreciation on asset, which according to him,
was put to greater private use than what was
claimed in the return, found that even assuming
there was any mistake in it, it was held that
the power to reopen the assessment even u/s
147(b) does not include the power to correct a
mistake. (Within 4 years)
The importance of the four year rule is evident
from the decision in Praful Chunilal Patel v/
s M.J. Makwana, [1999] ACIT 236 ITR 832
(Guj), where the High Court held that words
“escaped assessment” are apt to cover the case
of discovery of a mistake in assessment caused
by e i t he r an errone ous const ruct i on of
transaction or due to its non-consideration; and
i t was further hel d that power to make
reassessment u/s 147 would be attracted even
in cases where there has been a complete
disclosure of all relevant facts upon which a
correct assessment might have been based in
the first instance but was not made.

7.5 In the case of ACIT v/s Rajesh Jhaveri Stock
Brokers Pvt. Ltd. 291 ITR 500 (SC), the
Supreme Court held that “an intimation u/s
143(1)(a) is not assessment, hence question
of change of opinion does not arise.”
7.6 In CIT v/s Bhanji Lavji 79 ITR 582 (SC), it
was held that when the primary facts necessary
for assessment are fully and truly disclosed,
the ITO will not be entitled on change of opinion
to commence proceedings for reassessment.
Simi larly, if he has rai sed a wrong l egal
inference from the facts disclosed, he will not,
on that account, be competent to commence
reassessment proceedings.
7.7 In ITO v/s Nawab Mir Barkat Ali Khan
Bahadur 97 ITR 239 (SC), it was held that
having second thoughts on the same material,
and omi ssi on to draw t he correct l egal
presumption during original assessment do not
warrant the initiation of a proceeding u/s 147.
7.8 The High Court in Jairam Paper Mills Ltd. v/
s CIT 321 ITR 56 (Madras) had found that
deduction was prima-facie not admissible and
that the notice having been issued within 4 year
time limit, action u/s 147 cannot be faulted.
Ref.:
1.

Ashwamegh Co-op. Housing Society Ltd.
v/s DCIT (2013) 31 taxman.com 189 (Guj)

2.

Vod afone We s t Lt d.
taxman.com 159 (Guj)

3.

Ganesh Housing Corp. Ltd. v/s DCIT 350
ITR 131 (Guj)

4.

Gala Gymkhana (P) Ltd. v/s ACIT (2012)
211 Taxman 447 (Guj)

5.

Export Credit Guarantee Corporation of
India Ltd. v/s ACIT (2013) 350 ITR 651
(Bom)

6.

Parixit Industries Pvt. Ltd. v/s ACIT (2012)
352 ITR 349 (Guj) (SLP filed by Revenue
is dismissed by SC) 25 taxmann.com 301
(SC)

v/s

AC IT
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7.4 In ACIT v/s ICICI Securities Primary
Dealership Ltd. 348 ITR 299 (SC), the
assessee had disclosed full details in the return
of income in the matter of its dealing in stocks
and shares. According to the assessee, the loss

incurred was a business loss, whereas according
to the Revenue, the loss incurred was a
speculative loss. Rejection of the objections of
t he as s e ss e e t o t he re-ope ni ng of the
assessment by the Assessing Officer vide his
Order dated 23rd June, 2006, is clearly a
change of opinion. In the circumstances, we
are of the view that the order re-opening the
assessment was not maintainable.
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ICICI Prudential Life Insurance Co. Ltd. v/
s ACIT (2010) 325 ITR 471 (Bom)

10. Aventis Pharma Ltd. v/s ACIT (2010) 323
ITR 570 (Bom)
11. Bhavesh Developers v/s AO (2010) 224
CTR 160 (Bom)
12. International Global Networks BV v/s DDIT
(IT) (2012) 50 SOT 433 (Mum) (Trib.)

b.

The intimation u/s 143(1)(a) cannot be
treated to be an order of assessment.

c.

There being no assessment u/s 143(1)(a),
the question of change of opinion does not
arise.

d.

What is required is “reason to believe”, but
not the established fact that there is
escapement of income.

e.

Section 147 does not stop A.O. from issuing
notice u/s 148; on the ground that notice
u/s 143(2) is not issued.”

13. General Insurance Corporation of India v/
s DCIT (2012) Vol.114 (1) Bom. L.R. 0246
14. Yuvraj v/s Union of India (Bom.) (2009)
315 ITR 84

Ref.:

15. Arvind Polycot Ltd. v/s Chandra Ram 30
taxmann.com 14 (Guj)
16. D. T. & T. D. C. Ltd. vs. CIT (2010) 324 ITR
234 (Del.).
17. M.J. Pharmaceuticals Ltd vs. CIT (2008)
297 ITR 119 (Bom)
8

When intimation under section 143(1) is
issued
The expression “reason to believe” cannot have
two different standards or sets of meaning, one
applicable where the assessment was earlier
made under secti on 143(3) and another
applicable where an intimation was earlier
issued under section 143(1). It follows that it
is open to the assessee to contend that
notwithstanding that the argument of “change
of opinion” is not available to him, it would still
be open to him to contest the reopening on the
ground that there was either no reason to
believe or that the alleged reason to believe is
not relevant for the formation of the belief that
i nc om e c harge ab l e to tax has e s cape d
assessment. In doing so, it is further open to
the assessee to challenge the reasons recorded
under section 148(2) on the ground that they
do not meet the standards set in the various
judicial pronouncements.
While dealing with the case of reassessment in
the situation where intimation u/s 143(1)(a) is
issued, the Hon’ble Supreme Court in the case
of ACIT v/s Rajesh Jhaveri Stock Broker
Pvt. Ltd. 291 ITR 500 held as under:

Indivest Pte. Ltd. (2013) 350 ITR 120
(Bom)

2.

C.I.T. v/s Orient Craft Ltd. (2013) 29
Taxman 392 (Delhi)

9

Re opening beyond 4 years

I.

The exercise of powers to reopen assessment
beyond four years are fettered by an additional
condition that the escapement of income has
resulted on account of failure on the part of
the assessee inter alia to disclose fully and truly
material facts necessary for the assessment for
that assessment year. The import of the said
proviso is that where the assessee is not in
default in disclosing fully and truly all material
facts nec ess ary for as sess ment for t he
assessment year in question, notwithstanding
that there is an escapement of income for
assessment in his opinion, the assessment
cannot be reopened. In other words, a failure
on part of the assessee to disclose material facts
has to be demonstrated. The attribution of
failure to disclose to the assessee is sine qua
non for reopening the assessment after lapse
of four years. [(2013) 29 Taxmann.com
218]
[Ref: Parashuram Pottery Works Co. Ltd. v/s
ITO 106 ITR 1 (SC)]

II. As regards to duty of the assessee to disclose
fully and truly material facts necessary for the
assessment, the Hon’ble Supreme Court in the
case of Calcutta Discount Co. v/s ITO
(1961) 41 ITR 191 (SC) observed as under:
“Does the duty, however, extend beyond the
full and truthful disclosure of all primary facts?
In our opinion, the answer to this question must
D
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L

Asian Paints Ltd. v/s DCIT (2008) 308 ITR
195 (Bom)

“So long as ingredients of section 147 are
fulfilled, AO is free to initiate proceeding
u/s 147 ev e n w hen i nt i mat i on u/s
143(1)(a) has been issued.

AL

8.

a.

TS

Asteroids Trading & Investment Pvt. Ltd.
v/s DCIT (2009) 308 ITR 190 (Bom)

N

7.

Tax Gurjari
be in the negative. Once all the primary facts
are before the assessing authority, he requires
no further assistance by way of disclosure. It is
for him to decide what inferences of facts can
be reasonably drawn and what legal inference
have ultimately to be drawn. It is not for
somebody else—far less the assessee—to tell
the assessing authority what inferences,
whether of facts of law should be drawn. Indeed,
when it is remembered that people often differ
as regards what inferences should be drawn
from given facts, it will be meaningless to
demand that the assessee must disclose what
inferences—whether of facts or law—he would
draw from the primary facts.”
III. No action under section 147 can be taken
beyond the said period of four years unless and
until the conditions precedent mentioned in the
proviso are satisfied. The first condition is that
income chargeable to tax must have escaped
assessment. The second condition is that such
escapement from assessment must be by
reason of failure on the part of the assessee to,
inter alia, disclose fully and truly all material
facts necessary for his assessment for that
assessment year. If either of these two
conditions is missing, the exception to the bar
setup in the proviso, does not get triggered.
The consequence being that the assessment
cannot be re-opened. [NTPC Ltd. v/s DCIT
[2013] 350 ITR 614 (Delhi)]
IV. Failure on the part of the assessee, inter
alia, to disclose fully and truly material
facts is a sine qua non for reopening
assessment after lapse of four years.

[Kalpataru Sthapatya Pvt. Ltd. v/s ITO
(2013) 29 Taxmann.com 218]
V.

In the case of Sarthak Securities Co. Pvt.
Ltd. v/s ITO 329 ITR 110 (Delhi) and CIT
v/s Simbhaoli Sugar Mills Ltd. 333 ITR 470
(Delhi), the High Court held that “the recorded
reasons must state what material the assessee
had failed to disclose and if there was no failure
to disclose the material facts, reopening was
not justified at all.”
Ref.:
1.

Honda Siel Power Products Ltd. v/s DCIT
340 ITR 53 (Delhi)
[SLP dismissed by SC 340 ITR 64 (SC)]

2.

I. P. Patel and Co. v/s DCIT 346 ITR 207
(Guj)

3.

Mihir Textiles Ltd. v/s JCIT 347 ITR 546
(Guj)

4.

CIT v/s Cray Research India Ltd. 343 ITR
212 (Delhi)

5.

Gujarat Fluorochemicals Ltd. v/s Deputy
CIT 319 282 (Guj)

6.

CIT v/s T.V.S. Motor Co. Ltd. 319 ITR 192
(Mad)

7.

Ketan B. Mehta v/s ACIT 346 ITR 254 (Guj)

8.

Vodafone West Ltd. v/s ACIT (2013) 32
Taxmann.com 159 (Guj)

9.

Sun Pharmaceutical Industries Ltd. v/s
D.C.I.T. (2013) 30 Taxmann.com 21 (Guj)

10. Indo European Breweries Co. Ltd v/s ITO
343 ITR 195 (Bom)
11. Simen Information System Ltd. v/s ACIT
343 ITR 188 (Bom)
12. Rambagh Palace Hotel P. Ltd. v/s DCIT 350
ITR 660 (Delhi)
13. NYK Line (India) Ltd. v/s DCIT (2012) 346
ITR 361 (Bom)
14. Jashan Textiles Mills P. Ltd. v/s DCIT (2006)
284 ITR 542 (Bom) German Remedies Ltd
v/s DCIT (2006) 287 ITR 494 (Bom) CIT
v/s Former Finance (2003) 264 ITR 566
(SC)
15. Sound Casting Pvt. Ltd v/s DCIT (2012)
250 CTR 119 (Bom.)
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“The exercise of powers to reopen assessment
beyond four years are fettered by an additional
condition that the escapement of income has
resulted on account of failure on the part of
the assessee inter alia to disclose fully and truly
material facts necessary for the assessment for
that assessment year. The import of the said
proviso is that where the assessee is not in
default in disclosing fully and truly all
material facts necessary for assessment for
t he ass e ss m e nt
ye ar i n q ues t i on,
n otwi th s ta n d in g th at the r e i s a n
escapement of income for assessment in
his opinion, the assessment cannot be
reopened. In other words, a failure on part of
the assessee to disclose material facts has to
be demonstrated. The attribution of failure
to disclose to the assessee is sine qua non

for reopening the assessment after lapse
of four years. [Para 5.1]”
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[Note: Supreme Court hel d that, “Once
limitation period of four years provided u/s 147/
149(1)(a) expires, the question of reopening
by the department does not arise.”]
In the case of Maharaj Kumar Kamal Singh
v/s. CIT 35 ITR 1, Hon’ble Supreme Court
has held that “The word “information” in section
34(1)(b ) includes information as to the true
and correct state of the law and so would cover
information as to relevant judicial decisions. If
that be the true position, the argument that
the ITO was not justified in treating the Privy
Council decision in question as information
within section 34(1)(b) could not be accepted.”
11 Reopening of block assessment in search
cases
As per section 147, if the AO has reason to
believe that any income chargeable to tax has
escaped assessment for any assessment year,
he may, subject to the provisions of section
148 to 153, assess or reassess such income.
From the l anguage employed i n the said
section, it is clear that no distinction is made
between an assessment made under Chapter
XIV and that under Chapter XIV-B. There is no
prohibition under the Act for reopening of an

As regards effect of statutory ammendment to
reassessment proceedings Hon’ble Gujarat High
Court in the case of Kalpataru Sthapatya Pvt.
Ltd. v/s ITO 346 ITR 371 held as under:
“Amendment in section 80-IB with respect to
the requirement of commercial establishment
not exceeding 5 per cent of the constructed
area was made only in a subsequent year that
too with prospective effect and the Department
had not placed any evidence against the
assessee to prove concealment of any material,
and therefore, the assessment cannot be
reopened beyond the period of four years.”
13 Retrospective amendment:
In the case of Dil Ltd. v/s ACIT 343 ITR 296
(Bom), the High Court held that “in view of
retrospective amendment of law by Parliament,
the AO may have reason to believe that income
had escaped assessment. But that in itself was
not held to be sufficient for reopening an
assessment beyond a period of four years
unless there was a failure on the part of the
assessee to fully and truly disclose all material
facts necessary for assessment.”
[Voltas Ltd. v/s ACIT 349 ITR 656 (Bom.)
has followed above referred decision.]
14 Summing up
Reassessment is a subject with vey wide
dimensions. To write an article on such a
subject, even sati sfactori l y, l eave al one
comprehensively, is a difficult task. I have tried
to discuss in this article the basics of section
147 and as many relevant issues as possible.
This paper, at best, can be claimed to give some
glimpses of a vast subject like section 147 and
not an exhaustive exposition on the subject.
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In DCIT & Anr. v/s Simplex Concrete Piles
(India) Ltd. (2012) 254 CTR 221 (SC), the
Apex Court held, subsequent reversal of legal
position by a judgement of the Supreme Court
does not authorise the Department to re-open
the assessment which stood closed on the basis
of the law as it stood at the relevant time. In
this case, at the relevant time when the
assessment order got completed, the law as
declared by the jurisdictional High Court was,
that civil construction carried out by the
assessee would be entitled to the benefit of
section 80HH of the Act, which was squarely
reversed in CIT v/s N.C. Budharaja and Co. and
Another, reported in (1993) 204 ITR 412 (SC).
Such subsequent reversal, however, did not
entitle the AO to reopen assessment in the case
of the assessee.

L

10 Subsequent Supreme Court decision – No
jurisdiction u/s 147

AL

18. Purity Techtextile Pvt. Ltd. v/s ACIT (2010)
325 ITR 459 (Bom.)

In the case of CIT v/s Peerchand Ratanlal
(HUF) Baid 226 CTR (Gau) 189, the Gauhati
High Court has also held that proceedings for
reassessment can be taken in respect of block
assessment. However, a contrary view has been
taken by the Gujarat High Court in the case of
Cargo Clearing Agency (Gujarat) v/s JCIT
(2008) 218 CTR (Guj) 541.

TS

17. Wel Intertrade Pvt. Ltd. v/s ITO (2009) 308
ITR 22(A.Y. 2000 2001)

assessment made under Chapter XIV-B. [CIT
& Anr. v/s Rinku Chakraborthy (2011) 242
CTR (Kar) 425].

N

16. Balakrishna Hiralal Wani v/s ITO (2010)
321 ITR 519 (Bom.)
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SYNOPSIS OF RECENT DECISIONS OF THE HON’BLE GUJARAT HIGH COURT
AND ITAT, AHMEDABAD BENCH
Tushar Hemani
Advocate
1.

No disallowance can be made u/s 40A(3)
if cash payments are made to “Broker”
who is required to make cash payments
on behalf of the assessee
AO made disallowance u/s 40A(3) in respect of
cash payments made towards freight charges
si nce the same were i n exces s of l i mi t
prescribed u/s 40A(3). The said disallowance
was confirmed by CIT(A). On appeal, Hon’ble
ITAT observed that the assessee had not made
such cash payments to individual truck owners.
Rather, such payments were made to “Brokers”
through whom the trucks were arranged and
such brokers, in turn, made cash payments to
individual truck owners. As per Rule 6DD(k),
no disallowance u/s 40A(3) is called for if cash
payments in excess of the prescribed limit are
made to “Agent” who, in turn, is required to
make cash payments on behalf of the assessee.
It was, thus, held that the term “Broker” is akin
to “Agent” and hence, disallowance u/s 40A(3)
is unwarranted.

Further, the arrangement between the assessee
and the companies was such that the assessee
was alone responsible for executing such
contracts without any right of sub-contract.
During the transit of goods through such trucks
not owned by the assessee, entire risks and
rewards lie with the assessee. Such truck
owners have not contributed to any work over
and above rendering trucks on hire along with
drivers. Hence, it was held that provisions of
S.194C s hal l not c om e i nt o p l ay and
consequently, no disallowance u/s 40(a)(ia) is
called for.
[ACIT vs. Chartered Logistics Ltd. – IT(SS)A
N os . 115 t o 118/Ahd/2013 & ACIT vs .
Gyanchand Gandhi HUF - IT(SS)A Nos. 111 to
114/Ahd/2013]
3.

AO m ade ad d i ti on i n re sp e c t of b ogus
purchases/sales which was confirmed by CIT(A)
as well as ITAT. On further appeal, Hon’ble High
Court observed that ITAT, while dismissing
assessee’s appeal, had neither considered nor
dealt with the judgement in the case of “CIT
vs. President Industries – 258 ITR 654” which
was cited by the assessee and on which,
assessee had placed heavy reliance. Hon’ble
High Court held that whenever any decision has
been relied upon and/or cited by any assessee,
the concerned authority /ITAT is bound to
consider and deal with the same and opine as
to whether the same shall be applicable or not.
Accordingly, the matter was remanded to ITAT
with a direction to decide the issue after
considering the decision in the case of CIT vs.
President Industries as relied upon by the
assessee.

[Chartered Logistics Ltd. vs. ACIT – IT(SS)A
Nos. 37 to 40/Ahd/2013 &
ACIT vs. Gyanchand Gandhi HUF - IT(SS)A
Nos. 41 to 44/Ahd/2013]
2.

S. 194C is not applicable in absence of any
contract and consequently, disallowance
u/s 40(a)(ia) is unwarranted

[Dattani and Co. vs. ITO – Tax Appeal No. 847849 of 2013]
4.

ITAT must condone the delay in filing
appeals and decide such appeals on merits
if cause for such delay stands sufficiently
explained
Assessee preferred two appeals before ITAT
which were dismissed on the technical count
that there was a delay of 328 days and 158
days in preferring the said appeals. On further
appeal, Hon’ble High Court observed that
earlier, the tax matters were being looked after
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AO made disallowance u/s 40(a)(ia) in respect
of freight charges paid to truck owners without
deducting tax u/s 194C. The said disallowance
was deleted by CIT(A). On revenue’s appeal,
Hon’ble ITAT observed that the assessee was
engaged in the business of transportation of
goods by trucks. The said work was carried out
by trucks owned by the assessee as well as
trucks hired from other truck owners. Assessee
merely hired the trucks of other truck owners
and duties of such truck owners were restricted
to the extent of transporting goods from one
place to another. Neither such truck owners
were ever confronted with the main contractor
of the company nor did they step into the shoes
of the assessee before them. They were not at
all sub-contractors acting on behalf of the
assessee in respect of main contract undertaken
by the assessee from the main contractor. Also,
there didn’t exist any written or oral agreement
between the assessee and such truck owners.

ITAT is bound to deal with judgment relied
upon and cited by an assessee
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by a Chartered Accountant who, in spite of
losing before CIT(A), didn’t advise the assessee
to prefer appeals before ITAT. Subsequently,
when the assessee learnt about the same, he
contacted another income tax practitioner who
advised him to prefer appeals before ITAT. On
account of the same, there was some delay in
preferring the said appeals. Assessee had also
furnished an affidavit stating the aforesaid
facts. It was also observed that ITAT’s order
didn’t contain any observation that there was
any deliberate delay or any mala fide intention
on the part of the assessee in not preferring
appeals before ITAT. It was held that ITAT ought
to have condoned the delay and ought to have
decided the appeals on merits. Accordingly, the
matters were remitted to ITAT to decide the
same on merits.

7.

No addition can be made in respect of onmoney merely on the basis of third party’s
statement recorded u/s 131(1A) and
certain notings on rough papers found at
third party’s premises during search
AO made an addition in respect of on-money
paid by the assessee towards purchase of a
land which was deleted by CIT(A) and ITAT. On
Revenue’s appeal, Hon’ble High Court observed
that a search was conducted at the premises
of a third party and certain notings on rough
papers were found. AO also recorded statement
of a third party u/s 131(1A). On the basis of
such statement and the said notings, AO made
the impugned addition. There was no material
or evidence that any on-money was paid by
the assessee. Further, the said land had a
registered document and the value had been
accepted by the registered authority for the
purpose of stamp duty. AO had also not referred
the matter to DVO for determining the market
value of the sai d l and as of the date of
registration. Even the statement of the said
third party was a self-serving statement without
any supporting evidence. In light of the above,
ITAT held that such third party evidences could
not be a base for the impugned addition and
deleted the same. Hon’ble High Court didn’t
find any error in ITAT’s order. Consequently,
Revenue’s appeal was dismissed.

AO denied deduction u/s 80-IB(10) on the
counts that the entire housing project was not
completed within the prescribed time limit and
there were multiple approvals w.r.t. different
units. On appeal, CIT(A) allowed deduction u/
s 80-IB(10) w.r.t. those units of the said project
which were approved and constructed prior to
31/03/08. The said order was confirmed by
ITAT. On Revenue’s appeal, Hon’ble High Court
observed that the sai d project was duly
approved before the cut-off date being 01/04/
04. It was w.r.t. 119 units and construction of
most of units was compl eted before the
prescribed date, i.e., 31/03/08. Assessee had
fulfilled the conditions w.r.t. size of plot and
built-up area per unit. AO had not pointed out
any condition prescribed u/s 80-IB(10) which
had been violated by the assessee. It was thus
held merely because multiple approvals have
been obtained, deduction u/s 80-IB(10) cannot
be denied. It was also held that though the
entire project has not been completed before
the prescribed date, deduction u/s 80-IB(10)
must be granted w.r.t. units which have been
c om p l e t e d b efore the pre sc ri b e d d ate .
Revenue’s appeal was dismissed accordingly.

[CIT vs. Kantibhai Revidas Patel – Tax Appeal
No. 910 of 2013]
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Method of accounting can be changed if
such change is bona fide, scientific and
accurate, complying with statutory
requirements of AS-9 and S. 5 of the Act
J A RAT F
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AO made disallowance u/s 43B in respect of
employees’ contribution to PF considering the

8.

L

No disallowance u/s 43B if amount is
deposited within the grace period

[CIT vs. B M and Brothers – Tax Appeal No.
796 of 2013]

AL

6.

Entire deduction u/s 80-IB(10) cannot be
denied merely on the counts that some of
the units were not fully constructed before
the prescribed date and that multiple
approvals were obtained w.r.t. different
units

TS

5.

[CIT vs. Amoli Organics (P) Ltd. – Tax Appeal
No. 36 of 2008]

N

[Jayvantsinh N Vaghela vs. ITO – Tax Appeal
Nos. 853 & 854 of 2013]

said payment to be belated since the same was
deposited after the due date prescribed under
the PF Act. The said disallowance was deleted
by CIT(A) as well as ITAT consequent to which
revenue preferred an appeal before the Hon’ble
High Court. Hon’ble High Court observed that
the ITAT had deleted the said disallowance on
the count that the said assessee had deposited
the said sum within the extended grace period
under the PF Act. It was held that since the
assessee was entitled to make the said payment
under PF Act within the grace period and since
the assessee had made the said payment within
such grace period, it cannot be said that the
assessee had not deposited the amount within
t he p re sc ri be d ti me l i mi t. Acc ordi ng l y,
Revenue’s appeal was dismissed.

Tax Gurjari
AO, on finding that the assessee had changed
the method of accounting during the year under
consideration, took a view that on account of
such change, assessee had shown less profit
and hence, he made addition in respect of the
same which came to be deleted by CIT(A) and
ITAT. On Revenue’s appeal, Hon’ble High Court
observed that the CIT(A), while deleting the
said addition, found that earlier, assessee used
to account for “advances recei ved from
sponsors” as income and “expenses incurred
on such projects” as expenditure in the very
same year irrespective of the fact whether the
said project was completed or not in the said
y ear. Howe v e r, duri ng the ye ar unde r
consideration, the new method of accounting
adopted was such whereby advances received
and expenses incurred only in respect of
completed projects were accounted for in P & L
a/c whereas advances and expenses in respect
of incomplete projects were shown in B/S under
the head “Advances” and “Work-in-progress”
respecti vel y. Such change i n method of
accounting was bona fide, more accurate and
scientific. It was in line with the statutory
requirements of AS-9 on “Revenue Recognition”
and section 5 of the Income-tax Act. Hence,
the new accounting system was permissible
under the law. Also, AO had neither pointed
out any defect in the books of account, nor
established that that on account of change in
method of accounting, assessee’s profit cannot
be deduced. Hence, rejection of such method
of ac count i ng was not s us tai nabl e and
consequently, the impugned addition was
deleted. The said order was confirmed by ITAT
and even Hon’ble High Court held that ITAT’s
ord e r d i dn’ t re qui re any i nt erfere nce .
Accordingly, Revenue’s appeal was dismissed.
[CIT vs. Mapin Publishing Pvt. Ltd. – Tax Appeal
No. 902 of 2013]
9.

Registration u/s 12A cannot be denied
merely on the count that no substantial
activities have been carried out

[CIT vs. Satvara Education Foundation – Tax
Appeal No. 907 of 2013]
10. It is not a mandatory requirement to fully
utilize the permissible FSI so as to claim
deduction u/s S.80-IB(10)
AO disallowed assessee’s claim for deduction
u/s 80-IB(10) on the count that the assessee
that the assessee was not the owner of the land
on w hi c h the housi ng p roj e c t unde r
consideration was developed. CIT(A), while
confirming the said disallowance, further
observed two things viz. a) one particular flat
was of 1517.47 sq. ft., i.e., more than 1500 sq.
ft. and b) assessee had not properly utilized
the area of land, i.e., the assessee had not
developed one acre of land because, as per
permissible FSI, more no. of residential units
in multi-storied buildings could have been
constructed. On appeal, Hon’ble ITAT held that
the issue as to ownership of land is squarely
covered in favour of the assessee vide the
decision of the Hon’ble Gujarat High Court in
the case of CIT vs. Radhe Developers – 341
ITR 403 (Guj ). As re gards i mp rope r
development of land, it was held that it is not a
mandatory requirement to fully utilize the
permissible FSI and there was no condition as
to FSI u/s 80-IB(10). Thus, the deduction u/s
80-IB(10) was restricted only in respect of flat
of 1517.47 sq. ft.
[Kamleshkumar Gandalal Shah vs. ITO – ITA
No. 2709-10-11/Ahd/2010– 08/11/2013]
11. Disallowance u/s 40(a)(ia) cannot be
estimated by extrapolating rate for other
years
AO made disallowance u/s 40(a)(ia) @ 0.5%
of total freight payments which was deleted by
CIT(A). On appeal, Hon’ble ITAT found that
d uri ng t he c ourse of s earc h, ce rt ai n
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CIT rejected assessee-trust’s application for
registration u/s 12A since he was not satisfied
with the activities of the assessee and was of
the opinion that no substantial charitable
activities were carried out. ITAT quashed the
said order and gave a direction to grant
registrati on to the assessee u/s 12A. On
Revenue’s appeal, Hon’ble High Court observed
that the main object of the assessee was to
promote, establish, run, support, maintain and
advance the cause of education, to grant aid,
or other assistance to all types of educational
i nsti t uti ons i nc l udi ng school s, col l eges,
universities and other institutions for the benefit

of students. Revenue had neither doubted nor
di sputed the object and purpose of the
assessee. Also, it was first year after the
establishment of the assessee-trust. Assessee
was registered u/s 25 of the Companies Act.
Total donation received by the assessee was
merely Rs. 7,103/- out of which scholarship was
given to the tune of Rs. 4,000/- approx. Hon’ble
High Court, thus, held that ITAT was right in
holding that looking to the magnitude of income
during the under consideration, charitable
activities carried out cannot be considered to
be of low magnitude. ITAT had rightly directed
to grant registration to the assessee u/s 12A.
Accordingly, Hon’ble High Court upheld the
order of ITAT and dismissed the Revenue’s
appeal.
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AO made addition u/s 41(1) in respect of
liabilities outstanding at the end of the year
which was confirmed by CIT(A). On appeal,
Hon’ble Tribunal observed that the liabilities
were outstanding at the end of the given year
and there was no material on record to prove
that the said liabilities had ceased to exist.
Assessee had not even written off the said
liabilities in books of account. In light of the
above, the Hon’ble Tribunal, following the ratio
laid down in the case of “CIT vs. Nitin S. Garg”
– 71 DTR (Guj) 73 / 22 taxmann.com 59 (Guj),
deleted the said addition.
[Shri Ahmedabad Flexible Tube Mfg. & Yarn
Proc. Co. P. Ltd. vs. ITO – ITA No.3133/Ahd/
2011]
15. Penal ty cannot be lev ied mere ly on
a cc ou nt of d is a l lowa nc e of ce r tai n
expenses debited to P & L a/c
AO levied penalty on disallowances made in
respect of income-tax, FBT and donations which
came to be confirmed by Ld. CIT(A). On further
appeal, Hon’ble ITAT observed that assessee
had debited all the said expenses to P & L a/c
under the head “Financial charges”. However,
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14. No addition can be made u/s 41(1) merely
because some liabilities are outstanding
at the end of the year
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[Popatlal N. Vora Inheritance Trust vs. ITO –
ITA No. 2365/Ahd/2010]

[M/s. Tirupati Construction Co. vs. ACIT –
IT(SS)A Nos. 178 to 182/Ahd/2009 & 73 to 75/
Ahd/2009]

L

AO denied deduction u/s 54EC to the appellant
trust on the count that investments in the bonds
of RECL were made in the name of the trustees/
beneficiaries of the trust and not in the name
of the assessee-trust. Hon’ble ITAT observed
t hat the as se s s ee -trust w as se t tl e d i n
accordance with the directions of Will of Late
Shri Popatlal N. Vora to hold and administer
his properties and assets. As per one of the
cl ause of the Trust Deed, the peri od of
distribution of the corpus of the trust was 18
years from the death of Late Shri Popatlal N.
Vora. Lock-in-period for investments prescribed
u/s 54EC is 3 years. Since the period of three
years from date of investment in bonds of RECL
ended beyond the period of 18 years (as
mentioned above) at the end of which the
corpus was to be distributed, it was decided to
make the said investment in RECL bonds in the
name of the trustees/beneficiaries of the
assessee-trust. Following the view taken in the
case of “ITO vs. Smt. Saraswati Ramanathan –
116 ITD 234 (Delhi)”, the Hon’ble ITAT extended
wider and liberal interpretation to the term
“assessee” used u/s 54EC and held that the
ass e s se e -t rust was ri g ht l y e l i g i bl e for
exemption u/s 54EC even if the investment in
the prescribed bonds has been made in the
names of trustees/beneficiaries of the assesseetrust.

AL

12. Exemption u/s 54EC can be availed by a
Trust even if investments in the prescribed
bonds are made in the name of trustees/
beneficiaries of the trust

AO denied depreciation at higher rate, i.e., 40%
on vehicles since he was of the view that the
said vehicles were not used for running them
on hire and the same was confirmed by CIT(A).
On appeal, Hon’ble ITAT observed that the
assessee had claimed depreciation @ 40% on
trucks and JCBs used for running the same on
hire. Assessee had furnished ledger of “Carting
income” in respect of income earned on various
trips made by it and complete details such as
name and addresses of parties to whom such
vehicles were given on hire, details of trips and
rate at which income was earned had been
furnished. Hon’ble ITAT was of the view that
since the vehicles were given to various parties
on trip basis, separate agreement for carting
i ncome for each trip wi th each party i s
practically not possible. In light of the above,
depreciation at higher rate, i.e., 40% on such
vehicles was allowed.

TS

[ACIT vs. Chartered Logistics Ltd. - IT(SS)A
No. 35 & 36/Ahd/2013 – 08/11/2013]

13. Depreciation @ 40% on vehicles used for
running on hire is allowable even in
absence of separate agreement with
various parties to whom such vehicles are
let out on hire

N

incriminating material w.r.t. default in TDS
compliances were found for years subsequent
to the concerned years. However, no such
mate ri al w as found for the ye ar und er
consideration. Hence, AO extrapolated the data
for subsequent years and esti mated the
impugned disallowance @ 0.5%. It was held
that before making disallowance u/s 40(a)(ia),
the pre-requisite conditions are that AO must
bring material on record to show that the
assessee was liable to deduct tax at source in
respect of expenditure specified in that section,
assessee has defaulted in deducting TDS or
making payment of such TDS after deduction
and assessee has claimed deduction in respect
of such expenditure. Si nce AO fai l ed to
discharge the burden which was on him under
law, CIT(A) was right in deleting the said
disallowance.

Tax Gurjari
due to inadvertent mistake of the audit staff of
CA who was entrusted with the work of
compilation of accounts and preparation of
return of income, the said expenses remained
to be disallowed while computing the income.
Di sal l owi ng suc h ex penses sk i ppe d t he
attention of the concerned CA since the said
expenses were grouped under the head
“Financial charges”. All the necessary facts were
furnished before AO and hence, there was
neither any concealment of income nor any
inaccurate particulars of income were furnished.
Thus, the Hon’ble ITAT, while following the
decisions i n the cases of “Reli ance Petro
Products – 322 ITR 158 (SC)” and “Price
Waterhouse Coopers Pvt. Ltd. – 348 ITR 306
(SC)”, deleted the penalty.
[Ganpatbhai M. Mistry Furnisher Pvt. Ltd. vs.
ACIT – ITA No. 1662/Ahd/2012]
16. Commission paid to commission agents on
the b as i s of s a l es i s a n a l lowa bl e
expenditure
AO d i sal l ow e d c om m i ss i on p ai d t o the
commission agents at a rate ranging between
3 to 5% which was partly deleted by Ld. CIT(A).
On further appeal, Hon’ble ITAT observed that
AO made the said disallowance on the general
observations and had merely given the theory
of commission allowable u/s 37. AO had not
pointed out any specific instance on the basis
of which such commission can be held to be
bogus. The fact is that such commission was
paid on the basis of sales made through such
agents. Assessee had established the identity
of such agents. Confirmation, ITRs, Balancesheet, P & L a/c and bank statement of the
payees were also furnished which proved that
s uc h p ay e es had shown the c onc erne d
c om m i ss i on re c e i p t s as i ncom e. Suc h
commission was paid either during the year
under consideration or in the subsequent year.
Assessee had even established the consistency
of p ay m ent of suc h c om m i s s i on. N o
disallowance was made on account of such
commission paid in earlier years. In light of
the above, the said disallowance was fully
deleted by the Hon’ble ITAT.
[M/s. Heatex Engineering Co. Pvt. Ltd. – DCIT
– ITA Nos. 2695 & 2752/Ahd/2012]
17. No addition can be made in respect of
contract income in absence of any real
income

[N. G. Patel & Associates vs. DCIT – ITA No.
223/Ahd/2010]
18. N o d is a l lowan c e c a n b e mad e u/ s
40(a)(ia) for late deduction of tax at
source
AO found that the assessee had made certain
advance payments, deducted tax at source on
the same in the month of March and deposited
it to the credit of Govt. in the month of April.
However, from the concerned ledger, AO
observed that only a part of the said sum was
paid/credited in the month of March. AO was
of the view that on balance sum paid/credited
in earlier months, TDS ought to have been
made in the month of February or earlier month
as the case may be, i.e., at the time of payment
or credit whichever is earlier and accordingly,
such TDS ought to have been deposited to the
credit of Govt. before 31st March. Since, that
was not done, he made disallowance u/s
40(a)(ia). Hon’ble ITAT was of the view that
late deduction of tax at source shall not suffer
from the rigours of disallowance u/s 40(a)(ia).
Placing reliance on “CIT vs. Royal Builders –
ITA No. 520 of 2012”, it was held that even if
TDS has been made in the month of March for
payments/credits made in earlier months, since
such TDS has been deposited before due date
of filing return of income, disallowance u/s
40(a)(ia) is unwarranted.
[ACIT vs. M/s. Vijay Industries – ITA No. 774/
Ahd/2013]

XXXXX

I ON OF
RAT
T
DE

NT

L

C ONSULT
A
AX

JA RAT F
GU
E

AO made addition in respect of advance
received by the assessee for construction of a
bungalow which came to be confirmed by Ld.
CIT(A). On further appeal, the Hon’ble ITAT

observed that the advance received by the
assessee was shown on liability side under the
head “Unsecured loans” whereas expenditure
incurred on such construction work was shown
on the asset side under the head “Receivable
against construction work”. AO made the
impugned addition to the extent of difference
b et w ee n s uc h advanc e re ce i v ed and
expenditure incurred by treating the same as
contract income. It was also observed that the
assessee had received further sum towards such
construction work in subsequent year. However,
since the assessee couldn’t complete the given
work, the said project was abandoned and the
assessee returned the advance received in
excess of expenditure incurred by it on such
project. Thus, the assessee had earned no real
income on the said project. In light of the above,
the said addition was deleted.
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CIT (Delhi) . . . 513
Dividend —Deemed dividend—Loan to shareholder
having voting power exceeding 10 per cent.—
Assessee claiming that shares settled upon trust—
Trust deed created on a stamp paper four years
before date of search and duly notarised—No inquiry
with notary public to establish non-genuineness of
trust deed—Finding of Tribunal that trust was
genuine and assessee did not hold beneficial interest
in company exceeding 10 per cent.—Finding of fact
not perverse—No question of law—Income-tax Act,
1961, s. 2(22)(e)— CIT v. Krupeshbhai N. Patel
(Guj) . . . 504
Interest on borrowed capital —Investment in shares
utilising borrowed capital for strategic business
purposes—Companies promoted as special purpose
c om p ani e s t o s t re ngt he n and prom ot e
assesseeâ€™s existing business by combining
different business segments—Interest allowable—
Income-tax Act, 1961, s. 36(1)(iii)— CIT v. Spencers
and Co. Ltd. (No. 3 ) (Mad) . . . 644
Loss —Loss on account of sale of shares—Assessee
producing copies of bills, contract notes, receipts
for sale consideration and share particulars—Tribunal
finding transaction genuine and loss occurred in
course of business—Loss allowable—Income-tax Act,
1961— CIT v. Spencers and Co. Ltd. (No. 3 ) (Mad)
. . . 644
Penal ty —C onc eal me nt of i nc om e —G ene ral
pri nci ples—Addi tion to i ncome agreed to by
assessee—Not a proof of concealment of income—
Concealment discovered in appellate proceedings—
Penalty proceedings should be initiated by appellate
authority—Income-tax Act, 1961, s. 271(1)(c)— CIT
v. Manjunatha Cotton and Ginning Factory (Karn) .
. . 565

——Concealment of income—Search and seizure—
Immunity from penalty under Explanation 5 to
s ec t i on 271(1)(c)— Scop e of c l aus e (2) of
Explanation 5 to section 271(1)(c)—No return filed
under section 153A—Amount surrendered in revised
return— Explanation 5 to section 271(1)(c) not
applicable—Imposition of penalty—Valid—Incometax Act, 1961, ss. 132, 153A, 271(1)(c)— Shourya
Towers P. Ltd. v. Deputy CIT (Delhi) . . . 523
Precedent —Effect of decision of Supreme Court in
Mohd. Ayub v. State of U. P. [2009] 17 SCC 70—
Gujarat State Plastic Manufacturers Association v.
Deputy Director of Income-tax (Exemption) (Guj) .
. . 516
Recovery of tax —Garnishee proceedings—Assessee
must be given opportunity to be heard—Incometax Act, 1961— Amul Research and Development
Association v. ITO (Guj) . . . 549
——Reduction of period for payment of tax—
Condition precedent—Reason to believe grant of full
period would be detrimental to Revenue and prior
permission of Joint Commissioner—Budget deficit
of Income-tax Department—Not a ground for
reduction of period—Prior permission of Joint
Commissioner not obtained—Order of reduction of
period—Not valid—Income-tax Act, 1961, s. 220—
Amul Research and Development Association v. ITO
(Guj) . . . 549
Search and seizure —Block assessment—Generally—
No requirement that every seized document should
be corroborated—Seized documents can be in any
form including loose papers on which notings
made—Income-tax Act, 1961, ss. 132, 158BC— CIT
v. Sonal Constructions (Delhi) . . . 532
— —Bl oc k
as s es s me nt—Val i d i t y—Ap p el l at e
Tribunal—Procedural lapses on part of Assessing
Officer while making assessment—Proper course not
to invalidate assessment or delete additions but to
remand assessment to Assessing Officer—Document
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——Concealment of income—Search and seizure—
Expenses on renovation of residence—Assessee
admitting expenses out of business income but
expenses not reflected in books of account—

Immunity from penalty—Scope of clause (2) of
Explanation 5 to section 271(1)(c)—Sufficient if
disclosure is made and tax is paid before completion
of assessment—Assessee need not specify manner
in which income was earned—Tribunal deleting
penal ty jus ti fi ed—Income -tax Ac t, 1961, s.
271(1)(c), Expln. 5(2) — CIT v. Sidh Nath Goel (All)
. . . 481
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SUBJECT INDEX TO CASES REPORTED IN THIS PART
HIGH COURTS
Appeal to Appellate Tribunal —Duty of Tribunal—
D ut y to re c ord re asons for orde r—M at te r
remanded—Income-tax Act, 1961— ATM Forgings
v. CIT (P&H) . . . 314
Assessment —Unexplained investment—Reference
to Valuation Officer—Scope of section 142A—
Rejection of accounts—Condition precedent for
reference to Valuation Officer—No defect detailed
in books of account—Reference to Valuation Officer
not valid—Difference between cost of construction
disclosed by assessee and estimate by Valuation
Officer—Not assessable as unexplained investment—
Income-tax Act, 1961, ss. 69, 142A— Goodluck
Automobiles Pvt. Ltd. v. Asst. CIT (Guj) . . . 306
Capital gains —Conversion of shares from stock-intrade to investments—Difference between sale price
of shares and market value of shares as on date of
conversion—Assessable as capital gains—Incometax Act, 1961— CIT v. Yatish Trading Co. Pvt. Ltd.
(Bom) . . . 320
——Long-term capital gains—Rate of tax—Nonresident—Transfer of listed shares—Lower rate of
ten per cent.—Disqualification for lower rate where
assessee takes benefit of indexation under second

Recovery of tax —Reduction of period for payment
of tax—Condition precedent—Reason to believe
grant of full period would be detrimental to Revenue
and prior permission of Joint Commissioner—End
of financial year approaching—Not a ground for
reduction of period—Provisional attachment to
extent of Rs. 36.54 crores—No basis for forming
reason to believe that grant of period of thirty days
woul d be detri mental to Revenue—Order of
reduction of period—Not valid—Income-tax Act,
1961, s. 220— Firoz Tin Factory v. Asst. CIT (Bom)
. . . 296
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Precedent —Effect of decision of Supreme Court in
Kranti Associates P. Ltd. v. Masood Ahmed Khan
[2010] 9 SCC 496— ATM Forgings v. CIT (P&H) . . .
314
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Investment allowance —Foreign exchange—Increase
in liability due to fluctuation in rate of foreign
exchange—Law applicable—Amendment to section
43A
w. e .f.
1-4-2003—Am e nd m e nt
not
retrospective—Machinery purchased in assessment
year 1987-88—Increase in liability due to fluctuation
in rate of foreign currency—Investment allowance
to be granted on enhanced cost in assessment year
1993-94—Income-tax Act, 1961, ss. 32A, 43A— CIT
v. Punjab Anand Industries (P&H) . . . 300

L

Writ —Existence of alternative remedy—Appeal
preferred by assessee—Not a bar for issue of writ—
Constitution of India, art. 226— Amul Research and
Development Association v. ITO (Guj) . . . 549

Interpretation of taxing statutes —When purposive
construction adopted and when literal construction
applied— Cairn UK Holdings Ltd. v. DIT (Delhi) . . .
268

AL

——Presumption as to seized documents—Available
for purpose of block assessment—Income-tax Act,
1961, s. 292C— CIT v. Sonal Constructions (Delhi)
. . . 532

Exemption —Export—New industrial undertaking
manufacturing articles for export—Undertaking
obtaining approval from Government—Exemption
granted for assessment year 1994-95—No change
in facts—Exemption available for assessment years
1995-96, 1993-94, 1996-97 and 1997-98—Incometax Act, 1961, s. 10B— CIT v. Relco P. Ltd. (Mad) .
. . 291

TS

——Block assessment—Validity—No warrant in name
of assessee—Block assessment not valid—Incometax Act, 1961, ss. 132, 158BC— CIT v. Sonal
Constructions (Delhi) . . . 532

proviso to section 48—Assessee availing of benefit
of first proviso to section 48—Entitled to benefit of
lower rate of tax at 10 per cent.—Income-tax Act,
1961, ss. 48, 112(1)— Cairn UK Holdings Ltd. v.
DIT (Delhi) . . . 268

N

pertaining to firm recovered from possession of
partner—Merely because partners not examined at
time of assessment, reliance on documents for
making additions not precluded—Income-tax Act,
1961, ss. 132, 158BC— CIT v. Sonal Constructions
(Delhi) . . . 532
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ACTIVITY REPORT

It gives me immense pleasure to present before
you details of various activities carried out by the
Federation for the period from 07/08/2013 to 23/
11/2013
1.

On assuming the charge we have intimated the
list of newly appointed office bearers of the
managing committee to all the authorities and
associations.

2.

Website has been duly updated with list of new
office bearers, various sub- committees and
regional committees.

3.

A letter was sent to all members by the
President informing about plans for the year. A
request was also made to all the members to
send their latest data to the Federation so that
effective communication can be made with
them. Data Updation Sheet was circulated to
the members and the same has been hosted
on the website of the Federation.

4.

Dur i ng
the
pe r iod
f ol lowin g
c ommun i c ati on s we r e s en t to th e
members via email:
Clarifications issued by the Government
regarding Service Tax Voluntary Compliance
Encouragement Scheme as received from
CA. Amish Khandhar. Dt. 27/08/2013

-

Inviting issues, complaints and grievances
from members for representation to the new
Chief Commissioner. Dt. 02/09/2013.

-

Representation made before CBDT for
extension of due date of filing return of
i nc ome and tax aud i t re p ort and
rep re se ntat i on mad e b e fore C hi e f
C om m i ss i one r of Inc om e Tax for
implementation of decision of Honourable
Delhi High Court for rectification u/s 154.
Dt. 12/09/2013.

-

1st Issue of Tax Gurjari. Dt. 20/09/2013.

-

An order u/s 119 for extension of due date
for electronic filing of Tax Audit Report. 26/
09/2013.
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-

Rep re se ntat i on mad e b e fore C hi e f
Commissioner for keeping Income Tax
Offices open on Saturday and Sunday, i.e.
28th and 29th September for accepting tax
audit reports. 27/09/2013.

-

Representation made before CBDT regarding
prob l e ms fac ed b y the as se ss ee s i n
Gandhidham and other areas of Gujarat
affected by heavy rains with a request to
extend due date for assessees in Gujarat.
Dt. 30/09/2013.

-

Order u/s 119 regarding extension of due
date by 14 days for assessees in Gujarat.
Dt. 30/09/2013.

-

Circular regarding 1st Convention held in
Nadiad. Dt. 10/10/2013.

-

C i rc ul ar re gard i ng Tax cl ave he l d at
Vadodara. Dt. 11/10/2013.

-

Information about online filing of Form 10
for Charitable Trust. Dt. 29/10/2013.

-

Circular regarding Interactive Meeting with
Chairperson of CBDT. Dt. 12/11/2013.

Conventions and Conferences:
5.

1st Convention of the Federation was held on
19th October, 2013 at Hotel Boulevard 9, Nadiad
jointly with the Tax Practitioners’ Association,
Nadiad and Central Gujarat Regional Committee
of our Federation. More than 100 participants
participated in the Convention. Following topics
were discussed in the Convention.
Subject

Faculty

Academic Discussion on
Gujarat VAT Act

Shri Nayan Sheth,
Advocate

Discussion on
Section 50C

Shri Samir Divatia,
Advocate

Discussion on Income
Tax Act, 1961 and other
Fiscal Laws

CA. Sunil Talati
Past President, ICAI
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Our Federation joined hands with the Central
Gujarat Chamber of Tax Consultants (CGCTC)
in organizing TAXCLAVE 2013 on 26th & 27th
October, 2013 at Hotel Surya Palace, Vadodara.
Many members of the Federation participated
in the two day Tax Conclave.

Representations:
During the period following representations
were made before the Income Tax Authorities:
-

Representation was made before the CBDT
for extension of due date for filing return of
income and filing tax audit report in view of
e-filing of Tax Audit Report being made
applicable for the first time.

-

Rep re se nt at i on w as mad e b e fore
Honourable Chief Commissioner of Income
Tax for ass i gni ng se ri al num b ers t o
applications filed u/s 154 of the Act and
disposal thereof as per directions of the
Hon’bl e Del hi Hi gh Court and as per
Instructions of CBDT.

First Issue of Tax Gurjari was published and
circul ated to the members vi a Emai l. It
contained useful articles on the subject of
Income Tax on sale of Agriculture Land and
Serv i ce
Tax
Vol unt ary
Com pl i anc e
Encouragement Scheme by CA. Vimal Punmiya
and Shri Niraj Punmiya. It also contained
guideline for selection of Scrutiny cases for the
year 2013-14 and important circulars under
Customs Act.

Press Note:
9.

Press Note was issued to all news papers
informing them about decision of the Income
Tax Department to keep their offices open on
28th and 29th September for accepting Tax Audit
Reports.

Members’ Related:
10. About 300 Data Updation Forms have been
received from the members. Member’s Data has
been digitized in Access Format and all the
updation work of the data has been completed.

XXXXX

Fresh Representation was made before
Chairman, CBDT and Revenue Secretary,
Ministry of Finance via Email in the morning
on 30/09/2013 regarding problems faced
by assessees in Gandhidham and other
areas of Gujarat affected by heavy rains with
a request to extend due date of filing return
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-

Presi dent CA. Suni l Tal ati al ong wi th
C hai rman of Le g al Re p res e nt at i on
Committee Shri Dhiresh T. Shah met Hon’ble
Chief Commissioners of Income Tax with a
request to keep the Income Tax Offices
opened on Saturday, 28th September and
Sunday 29th September, 2013 to accept the
physical Tax Audit Reports as per instruction
issued by CBDT u/s. 119.

Tax Gurjari:
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-

Presi dent CA. Suni l Tal ati al ong wi th
C hai rman of Le g al Re p res e nt at i on
Commi ttee Shri Dhi resh T. Shah met
Commissioner of Income Tax, Shri Y. K.
Batra, Addl CIT Shri Matthivanan with
concerned officers to represent on various
issues concerning TDS.

Jointly participated in interactive session
with Ms. Sudha Sharma, Chairperson, CBDT
for various issues faced by tax payers on
18/11/2013.
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-

-
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7.

of income and filing tax audit report for the
assessees in Gujarat.

N

6.

