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Section 48 – Mode of Computation
Capital gains are computed by deducting from the full value of consideration received or accruing as a result of transfer of capital assets, the following amounts: 

a) Expenditure incurred wholly and exclusively in connection with the transfer: This would include expenditure in the nature of stamp duty, registration charges, legal fees, brokerage or commission, travelling expenses, etc. 

b) The cost of acquisition of the asset and the cost of any improvement thereto: The cost of acquisition of an asset is the value for which the asset has been acquired by the taxpayer. Capital expenditure necessary for completing or acquiring title to the asset would also be includible in the cost of acquisition. The cost of improvement would include all capital expenditure incurred in making any additions or alterations to the capital asset. 

Interest paid on Loan for acquiring Capital Asset – Whether deductible

i. CIT vs. Mithileshkumari [1973] 92 ITR 9 (Del.)

A lady taxpayer had raised a loan from her mother-in-law for acquiring a land. When she sold the land she included the amount paid towards interest on loan in the actual cost and disclosed the remaining amount as capital gain on sale of land. The ITO held that amount paid towards interest could not be added to the cost of the land.

The Delhi High Court held that it would be reasonable, to include in the actual cost of the capital asset all expenses which were incurred by the taxpayer in acquiring the capital asset as distinct from the items of expenditure which were incurred for retaining or maintaining the capital asset. The fact that the amount of loan was paid by the taxpayer to the vendor for acquiring the land and that the amount of interest was paid to a different person, namely, her mother-in-law, did not make any difference so far as the taxpayer was concerned in respect of the actual cost of the land to her. It would not also make any difference whether the interest was paid on the date of the purchase or whether it was paid subsequently. Therefore, the taxpayer was justified in adding the interest amount towards the actual cost of the land, for purposes of computation of capital gains.

ii. CIT vs. Maithreyi Pai [1984] 152 ITR 247 (Kar.)
Section 48 provides for deducting from the full value of consideration received, the cost of acquisition of the capital asset. The interest paid on the borrowings for the acquisition of the capital asset must fall for deduction under section 48. But, if the same sum is already the subject-matter of deduction under other heads like under section 57, it cannot again find a place for the purpose of computation under section 48. No taxpayer under the scheme of the Income-tax Act could be allowed deduction of the same amount twice over, and if the amount is already allowed under section 57, the same cannot be allowed as deduction for the purpose of computing the 'capital gains' under section 48.
Section 49 – Cost with reference to certain Modes of Acquisition 

Certain Special Situationstc "Certain Special Situations"
There may be cases where a taxpayer might not have actually ‘acquired’ or ‘purchased’ assets originally, as is commonly understood, but might have become owner of the asset by certain devolutionary means, and then held the asset for a certain period before transferring it. In such situations, the Income-tax Act provides that, in computing the period for which the asset was held by the taxpayer in order to determine whether the asset is a short term or a long term capital asset, the period for which the asset was held by the ‘previous owner’ should also be included. 

These situations, whereby the taxpayer becomes the owner of the asset, are: 

· Distribution of assets on the total or partial partition of a Hindu Undivided Family.

· Under a gift or Will.

· By succession, inheritance or devolution.

· Distribution of assets on the liquidation of a company. 

Tax Shelter for Capital Gains on Gifted & Inherited Assets
Section 49(1) of the Income-tax Act provides that where the capital asset has been acquired by the taxpayer in any of the modes such as on partition of a Hindu Undivided Family or under Gift or Will or by succession or inheritance, etc., the cost to the previous owner shall be deemed to be cost of acquisition of the taxpayer. 

Similarly, Section 2(42A) provides that where a capital asset is acquired by way of gift or inheritance as mentioned in Section 49(1), period of holding of the previous owner shall also be included in the period of holding of the taxpayer.

Case Study: Mr. Sharma’s grandfather purchased a property in 1981 for Rs.10,00,000. The said property was received by Mr. Sharma in May, 2014, under his grandfather’s will. Mr. Sharma sold the property in August, 2014 for Rs.1,08,00,000. 

In this case, if just the above two concessional provisions were taken into consideration, Mr. Sharma’s taxable capital gains (deemed as long term) would still have worked out to Rs.98,00,000 (1,08,00,000 – 10,00,000), attracting a tax liability of Rs.22,24,800 (at 20.6%).

However, Mr. Sharma can take benefit of the ratio of the following judicial pronouncements in this regard discussed hereinafter and avail the benefit of indexation.
Considering the ‘Cost Inflation Index’ (CII) of 1024 for F.Y. 2014-15 with reference to the CII of 100 for F.Y. 1981-82, the ICA of the property inherited and sold by Mr. Sharma would work out to Rs.1,02,40,000. Since his sale consideration is Rs.1,08,00,000, he will pay tax only of Rs.1,15,360 (5,60,000*20.6%).
i. CIT vs. Manjula J. Shah [2012] 204 Taxman 691 (Bom.)

While computing capital gains arising on transfer of a capital asset acquired by taxpayer under a gift or will, indexed cost of acquisition has to be computed with reference to year in which previous owner first held asset and not year in which taxpayer became owner of asset.
ii. Arun Shungloo Trust vs. CIT [2012] 205 Taxman 456 (Del.)

If the contention of the revenue is accepted, then benefit of indexed cost of acquisition, will not available to an taxpayer in a case covered by section 49 from the date on which the asset was held by the previous owner but only from the date the capital asset was transferred to the taxpayer. This will lead to a disconnect and contradiction between "indexed cost of acquisition" and "indexed cost of improvement" in the case of capital assets where section 49 applies. This cannot be the intention behind the enactment of section 49 and its Explanation to section 48. There is no reason or ground why the legislature would want to deny or deprive an taxpayer benefit/advantage of the previous holding for computing "indexed cost of acquisition" while allowing the said benefit for computing "indexed cost of improvement". 

Benefit of indexed cost of inflation is given to ensure that the taxpayer pays capital gain tax on the "real" or actual "gain" and not on the increase in the capital value of the property due to inflation. This is the object or purpose in allowing benefit of indexed cost of improvement, even if the improvement was by the previous owner in cases covered by section 49. Accordingly there is no justification or reason to not allow the benefit of indexation to the cost of acquisition in cases covered by section 49. This is not the legislative intent behind clause (iii) to Explanation to section 48. 
Same view has been adopted by the Hon’ble Gujarat High Court in the case of CIT vs. Gautam M. Amin [2013] 218 Taxman 319 (Guj.) and CIT vs. Rajesh Vitthalbhai Patel [2013] 218 Taxman 301 (Guj.) 
Section 45(4) – Transfer under Distribution of Capital Assets     on Dissolution of a Firm 
Section 45(4) deals with any profits or gains arising from the transfer of capital asset by way of distribution of such assets on dissolution of a firm, AOP, BOI etc. (other than a company or co-operative society). The same shall be chargeable to tax as the income of firm. 

Therefore a question arises as to what happens in a scenario where reconstitution of firm takes place, whereby new partners enter, assets are revalued and then old partners retire from the firm, receiving a higher credit to their capital accounts on revaluation of the assets. Whether any tax liability would arise for the firm or the partners under the provisions of Section 45(4)? 
Controversy as Settled by Full Bench Decision of Karnataka High Court 

CIT vs. Dynamic Enterprise [2013] 359 ITR 83 (Kar.) (FB)
Where retiring partner took cash towards value of his share in partnership firm and there was no distribution of capital assets among partners, there was no transfer of capital asset and, therefore, no profits or gains chargeable to tax under section 45(4) arose in hands of assessee-firm.

In order to attract section 45(4) the capital asset of the firm should be transferred in favour of a partner, resulting in firm ceasing to have any interest in the capital asset transferred and the partners should acquire exclusive interest in the capital asset. In other words, the interest the firm has in the capital asset should be extinguished and the partners in whose favour the transfer is made should acquire that interest. Then only the profits or gains arising from such transfer is liable to tax under section 45(4).
No tax liability for partners under Section 45(4) 

Chalasani Venkateswara Rao vs. ITO [2012] 349 ITR 423 (AP)

In P.H. Patel (supra), a Division Bench of the AP High Court noticed that the judgment in Mohanbhai Pamabhai (supra) was approved by the Supreme Court in Addl. CIT v. Mohanbhai Pamabhai [1987] 165 ITR 166 and following the judgment in L. Raghukumar (supra) held that when a partner retires from a partnership firm taking his share of partnership interest, no element of transfer of interest in the partnership asset by the retiring partner to the continuing partner was involved…..
From assessment year 1988-89, in the case of dissolution of a firm, only the firm is taxable on capital gains on dissolution under Section 45(4) of the Income Tax Act, 1961 and not the partner…..

Thus it is clear that the legislature, even though it was aware of the above decisions, did not choose to amend the law by making the partner liable when it amended the I.T Act,1961 by introducing clause (4) to s.45 by the Finance Act,1987 w.e.f 1.4.1988 and made only the firm liable. Therefore the contention of the assessee has to be accepted and that of the Revenue is liable to be rejected.

Section 50 – Special Provision for Computation of              Capital Gains in case of Depreciable Assets 
Section 50 deals with special provisions for computation of capital gains in case of a transfer of any capital asset, forming part of a Block of Assets, in respect of which depreciation has been allowed. The capital gains arising from the transfer of such depreciable assets is deemed to be short term capital gains and required to be taxed as such. An interesting question that would arise in such a case is whether the benefit of exemption under Section 54EC or 54F can be availed of in a case where the capital gains arising from such depreciable asset come to be invested in specified assets as prescribed under the aforesaid sections. 
Whether Exemption under Section 54EC an be availed in respect of Capital Gains liable to be taxed under Section 50? 
CIT vs. Assam Petroleum Industries Ltd. [2003] 131 Taxman 699 (Gau.)

Section 50 is a special provision where the mode of computation of capital gains is substituted if the taxpayer has claimed the depreciation on capital assets. Section 50 nowhere says that depreciable asset shall be treated as short-term capital asset, whereas section 54E has an application where long-term capital asset is transferred and the amount received is invested or deposited in the specified assets as required under section 54E. For application of section 54E, the necessary pre-requisite condition and enquiry would be as to whether the taxpayer has transferred long-term capital asset and whether the consideration so received is invested or deposited within the time-limit in specified asset. Capital gain may have been received by the taxpayer on depreciable assets. If conditions necessary under section 54E are complied with by the taxpayer, he will be entitled to the benefit envisaged in section 54E. 
The aforesaid view of the Hon’ble Gauhati High Court has been adopted in the following cases: 

i. CIT vs. Ace Builders Ltd. [2006] 281 ITR 210 (Bom.) 
ii. DCIT vs. Himalaya Machinery (P.) Ltd. [2013] 29 taxmann.com 380 (Guj.)
iii. CIT vs. Aditya Medisales Ltd. [2013] 362 ITR 600 (Guj.)
Section 50C – Deeming Provisions in respect of Full Value                              of Consideration on Transfer of Immovable Property 

Section 50C deals with deeming provisions treating the consideration received or accruing in respect of transfer of an immovable property being land or building or both, at the value adopted or assessed or assessable by the Stamp Valuation Authority, as the Full Value of the Consideration. 
Some Interesting Decisions relating to Section 50C
1. Whether the term ‘May’ under Sec. 50C(2) is to be interpreted as ‘Shall’ 
i. K.K. Nag Ltd. vs. ACIT [2012] 52 SOT 381 (Pune)

Section 50C is a deeming provision and ostensibly involve creation of an additional tax liability on the assessee and therefore, notwithstanding the presence of the expression 'may' in section 50C(2)(a), the Assessing Officer in this case ought to have referred the matter to the Valuation Officer for ascertaining the value of the capital asset in question. Therefore, the order of the Commissioner (Appeals) is to be set aside and the Assessing Officer is to be directed to adopt the course mentioned in Section 50C(2)(a) and thereafter, proceed to determine capital gain on sale of land and building. 

ii. Sarwan Kumar vs. ITO [2014] 45 taxmann.com 16 (Del.) 

It is now an established proposition of law that where an assessee has claimed before the Assessing Officer that value of land and building assessed by stamp valuation authority exceeded fair market value of property, then in terms of section 50C(2)(a), the Assessing Officer ought to have referred matter to valuation officer instead of straightaway deeming the value adopted by the stamp valuation authority as full value of consideration.
2. Is Section 50C attracted in a case where a partner brings an immovable property into the firm as his capital contribution? 
Carlton Hotel (P.) Ltd. vs. ACIT [2010] 35 SOT 26 (Lucknow)

For the purposes of section 45(3), full value of consideration could not be a different figure than what was recorded by the firm in its books by crediting the partner who had contributed the capital asset as his capital contribution. The Assessing Officer was not empowered to take a different figure as full value of consideration other than what the firm had recorded in the books. It was immaterial as to whether the value so recorded by the firm in its books by crediting the capital bringing partner was less than the fair market value of the capital asset which was contributed to the firm. Section 45(3), section 50C and section 55A operate in different spheres and they can be invoked when conditions laid down in those sections are satisfied. Invoking of power contained in one of these sections does not come into conflict with one another. 
3. Where taxpayer has supported the consideration received by him by a Valuation Report of an Approved Valuer 
CIT vs. Chandra Narain Chaudhri [2013] 219 Taxman 60 (All.)

We are of the view that whenever objection is taken or claim is made before AO, that the value adopted or assessed or assessable by the Stamp Valuation Authority under sub-section (1) of Section 50C exceeds the fair market value of the property on the date of transfer, the AO has to apply his mind on the validity of the objection of the assessee. He may either accept the valuation of the property on the basis of the report of the approved valuer filed by the assessee, or invite objection from the department and refer the question of valuation of the capital asset to DVO in accordance with Section 55-A of the Act. In all these events, the AO has to record valid reasons, which are justifiable in law. 
He is not required to adopt an evasive approach of applying deeming provision without deciding the objection or to refer the matter to the DVO under Section 55-A of the Act as a matter of course, without considering the report of approved valuer submitted by the assessee. In all such cases, the reasons recorded by the AO may be questioned by the assessee or the department as the case may be.
4. A.O. cannot refer a property for valuation to the DVO, where taxpayer’s consideration matches the Stamp Valuation 
ITO vs. Chandrakant R. Patel [2011] 140 TTJ 430 (Ahd.)

As discussed hereinabove section 50C of the Act is titled as "Special provision for full value of consideration in certain cases". Meaning thereby this section is not applicable to each and every case of sale but this is to be applied in respect of those sales instances where consideration received is less than the value adopted by the stamp valuation authority for the purpose of payment of stamp duty in respect of such transfer. In that situation, for the purpose of section 48 of the Act i.e. computation of capital gain, value so adopted by the stamp valuation authority be deemed to be the full value of the consideration received as a result of such transfer. Meaning thereby the substitution of full value of consideration is possible, if the disclosed consideration is less than the value determined for payment of stamp duty.
5. Applicability of Section 50C where exemption under Section 54F is availed
i. Gyan Chand Batra vs. ITO [2010] 133 TTJ 482 (Jai.)

In Explanation to section 54F(1), it is mentioned that net consideration means the full value of consideration received or accruing as a result of the transfer of the capital asset as reduced by any expenditure incurred wholly and exclusively in connection with such transfer. The meaning of ‘full value of consideration’ in Explanation to section 54F(1) will not be governed by meaning of words ‘full value of consideration’ as mentioned in section 50C. The value adopted for stamp duty is to be considered as full value of consideration for the purpose of computing the capital gains under section 48. Section 54F(1) says that capital gain is to be dealt with in accordance with the provisions of sub-sections (a) and (b) of section 54F(1). Hence, deeming provisions as mentioned in section 50C will not be applicable to section 54F so far as the meaning of ‘full value of consideration’ is concerned.

ii. Raj Babbar vs. ITO [2013] 56 SOT 1 (Mum.)

It is a settled issue that the provisions of section 54F are code by itself. Thus, the plain reading of the provisions of sections 45, 48, 50C and 54F suggest that there is nothing to bar benefits of exemption under section 54F in respect of the capital gains relatable to the full value of consideration as per the deemed fiction under section 50C.
The deeming fictional meaning of section 50C cannot be imported for the purpose of explaining the meaning of the 'net consideration' mentioned in Explanation under section 54F(1). In effect, for working out the exempt income also, the deeming fiction does not have any effect in the circumstances where the cost of the new asset is not less than the net consideration whether computed as per section 48, read with section 50C.
iii. Gouli Mahadevappa vs. ITO [2011] 135 TTJ 489 (Bang.)

Section 54F is an exemption provision and a complete code in itself and since it is a complete code in itself, the computation of eligible exemption has to be worked out within its framework as far as possible….. Deeming fiction contained in any other provision cannot be brought into section 54F being an exemption section. Only the plain meaning of the language has to be construed for the operation of exemption provisions. The deeming fiction created by virtue of section 50C in determining the ‘capital gain’ cannot be extended to section 54F. Section 54F has to be applied only for the definite and limited purpose for which it is created….. 
The ‘capital gains’ and the ‘net consideration’ have to be worked out within the framework of section 54F, without imposing any fiction created by any other section. Thus, the capital gains arising from the transfer of any long-term capital asset for the purpose of section 54F has to be worked out by applying section 48 without imposing section 50C into it. As regards to net consideration, the section itself has made it clear in the Explanation the method in which it has to be arrived at. Needless to mention that the words ‘such capital gain’ and ‘capital gains’ mentioned in section 54F(1)(a) & (b) refers to ‘the capital gains’ arising from the transfer of any long-term capital asset worked out as mentioned in section 54F(1), read with section 48 and not worked out as mentioned in section 45(1), read with sections 48 and 50C. 

6. Penalty under Section 271(1)(c) not attracted in cases of additions under Section 50C
CIT vs. Madan Theatres Ltd. [2014] 44 taxmann.com 382 (Cal.)

Facts: The assessee sold the property at a sum of Rs. 2.51 crore. For the purpose of stamp duty, however, the value was estimated at a sum of Rs. 5.19 crore and on that basis the stamp duty was realized. Assessing Officer invoked the provisions of section 50C(1) and deemed the sale consideration at Rs. 5.19 crore as per the valuation of stamp valuation authorities and based on said addition imposed penalty under section 271(1)(c).
Held: Where actual amount received on account of sale of property was offered for taxation but Assessing Officer invoking section 50C deemed sale consideration at higher sum, in absence of any iota of evidence that assessee had received more amount than that shown by it, penalty under section 271(1)(c) was not leviable. 

Section 54 – Gains from one Residential House 
invested in another Residential House
Overview

· Exemption available to an individual or HUF

· In respect of a long-term asset (residential house)
· Purchase – Capital gains must be invested within a period of one year before or two years after the date of transfer 
· Construction – Capital Gains must be invested within a period of three years after the date of transfer 
· Investment in only One Residential House in India (w.e.f. A.Y. 2015-16)
· Restriction on transfer of such residential house within a period of three years 
Section 54F – Gains from Other Assets 
invested in a Residential House
Overview

tc "Gains from Other Assets 
invested in a Residential House"
· Exemption available to an individual or HUF

· In respect of a long-term asset

· Purchase – Net consideration must be invested within a period of one year before or two years after the date of transfer 

· Construction – Net consideration must be invested within a period of three years after the date of transfer 
· Exemption not available where the taxpayer owns more than one residential house, on the date of transfer of such long term capital asset
· Investment in only One Residential House in India (w.e.f. A.Y. 2015-16)
· Restriction on transfer of such residential house within a period of three years 

· Restriction on purchase within a period of two years and construction within a period of three years after the date of transfer of another residential house, other than the new house with reference to which exemption is claimed. 

Relevant Judgments and CBDT Instructions under Sections 54 & 54Ftc "Relevant Judgements and 
CBDT Instructions u/s 54 & 54F"
In the context of the above referred provisions of Sections 54 and 54F, some liberal interpretations as laid down by various High Courts and relevant instructions of the Central Board of Direct Taxes (CBDT) need to be borne in mind and can be usefully relied upon in appropriate cases: 
1. Part Purchase, Part Construction Allowed
B.B. Sarkar vs. CIT [1981] 132 ITR 150 (Cal.) 

Where a taxpayer spends capital gains partly for purchase of another house and partly for further construction on it, he is still entitled to exemption under Section 54. The High Court held that Section 54 contemplates fulfillment of two alternate conditions, viz. purchase or construction, but, where both the conditions are fulfilled within the time stipulated, the taxpayer would also be entitled to the relief.
Same view has been adopted by the Hon’ble ITAT Bench, Ahmedabad in Shrinivas vs. ACIT [2013] 155 TTJ 743 (Ahd.)
2. Construction can commence even prior to sale

CIT vs. J.R. Subramanya Bhat [1987] 165 ITR 571 (Kar.)

Construction of the new house property may be commenced even before the transfer of the old house property and it is not necessary that it should commence only after such transfer. The High Court held that the material condition is that the construction must be completed within three years from the date of transfer. 
Same view has been adopted by the Hon’ble ITAT Bench, Ahmedabad in ACIT vs. Subhash Sevaram Bhavnani [2013] 23 taxmann.com 94 (Ahd.)
3. Purchase not to be used in the sense of legal transfer

CIT vs. Dr. Laxmichand Nagpal Nagda [1995] 211 ITR 804 (Bom.)
Taking into consideration the letter as well as spirit of Section 54, the word ‘purchase’ is not used in the sense of legal transfer and, therefore, the holding of legal title within the period of one year (as then provided under Section 54) is not a condition precedent for attracting Section 54 of the Income-tax Act. The High Court held that in this case the taxpayer had paid the full consideration, obtained the possession of the flat and it was actually put to use and hence exemption under Section 54 was clearly available, though no registered purchase deed was executed.

4. Exemption available even if construction not completed 
i. Shri Shashi Varma vs. CIT [1997] 224 ITR 106 (MP)
Where the investment of capital gains in the purchase of a flat has been duly made within two years of the sale, the taxpayer would be entitled to exemption under Section 54 (or 54F), even though the construction is not completed within the statutory time limit. In this connection, the High Court relied upon the CBDT Circular clarifying to the effect that investment under the self financing scheme of Delhi Development Authority or other co-operative societies or similar bodies, where a house property is allotted to a taxpayer, shall be treated as a case of construction for the purpose of Section 54 (or 54F). 
ii. CIT vs. Sambandam Udaykumar [2012] 19 taxmann.com 17 (Kar.)
· Condition precedent for claiming benefit under section 54F is that capital gains realized from sale of capital asset has been parted with by taxpayer and invested either in purchasing a residential house or in constructing a residential house
· If after making entire payment, merely because a registered sale deed has not been executed and registered in favour of taxpayer before period stipulated, taxpayer cannot be denied benefit under section 54F
· If taxpayer has invested money in constructing a residential house, benefit under section 54F cannot be denied merely because construction not complete in all respects or house was not fit to be occupied within stipulated period of 3 years
· Once it is demonstrated that consideration received on transfer has been invested in purchasing or constructing a residential house, taxpayer entitled to benefit even though transactions are not complete
iii. CIT vs. Sadarmal Kothari [2008] 302 ITR 286 (Mad.) 

In order to get the benefit under section 54F, the assessee need not complete the construction of the house and occupy the same. Circular No. 667, dated 18-10-1993 ([1993] 204 ITR (St.) 103) would not in any way advance the case of the revenue to come to the conclusion that in order to have the benefit under section 54F, the construction should have been completed.
5. No requirement for usage of same funds

ITO vs. K.C. Gopalan [1999] 107 Taxman 591 (Ker.) 
The taxpayer had sold his land along with the building. His claim under Section 54 in respect of exemption from capital gains was rejected by the Assessing Officer on the ground that the sale price received by the taxpayer was deposited in private banks and the construction of the building had been undertaken by borrowed funds. The Kerala High Court held that there was no provision in the statute that the taxpayer should utilize the same amount which he obtained by way of sale consideration for the purpose of meeting the cost of the new asset. Entitlement of the exemption under Section 54 relates to the cost of the acquisition of a new asset in the nature of a house property for the purpose of the taxpayer’s residence within the specified period and that condition having been fulfilled the benefit of the exemption could not be denied.
6. Allotment to be treated as ‘Construction of New House’
i. As clarified by Circular No.672 dated 16-12-1993 the case of allotment of a flat under the Self Financing Scheme of DDA or similar schemes of Co-operative Societies and other institutions should be treated as ‘construction of a new house’ for the purpose of Sections 54 and 54F.
ii. The Delhi High Court in the case of ‘CIT vs. R.L. Sood’ [2000] 245 ITR 727 (Del.) has also held that payment of substantial amount to the builder for purchase of a new flat within the specified period would entitle the taxpayer to exemption under Section 54 (or 54F), even though the builder may have handed over the possession of the flat to the taxpayer beyond the specified period. 
iii. Balraj vs. CIT [2002] 254 ITR 22 (Del.)
For the purpose of attracting the provisions of section 54, it is not necessary that the taxpayer should become the owner of the property. Section 54 speaks of purchase. Moreover, the ownership of the property may have different connotations in different statutes. In view of various decisions of the Supreme Court, it was to be held that the Tribunal went wrong in holding that for the purpose of applicability of section 54, registration of document is imperative. Therefore, the taxpayer was entitled to exemption in terms of section 54.
7. Residential House need not be new house
i. CIT vs. Chandanben Maganlal [2000] 245 ITR 182 (Guj.)

The Hon’ble Gujarat High Court in this case held that the benefit of exemption under Section 54 can be availed of even in a case where the taxpayer has purchased the same house in which he was earlier residing and the said house is shown as the new house acquired by him.   
ii. The exemption under Section 54 can also be availed in a case where the seller decides to purchase a part of the property which he had sold, as held by the Bombay High Court in the case of ‘CIT vs. Phiroze H. Patch (Bom.)’ [1994] 205 ITR 377.  
iii. In the case of ‘CIT vs. P.V. Narsimhan’ [1990] 181 ITR 101 (Mad.), the taxpayer owned two residential houses. He sold one house and utilized its sale proceeds to construct the first floor on his second house after demolishing the old structure. The issue before the Court was whether the taxpayer was entitled to exemption under Section 54. The Madras High Court held that ‘house property takes into account an independent residential unit' and  even in a case where  the independent residential unit (first floor in the present case) was put up on an existing old house, exemption under Section 54 was very much available.
8. Change in Use of Property from Residential to Commercial 

Shyamlal Tandon vs. ITO [2014] 62 SOT 105 (Hyd.) 
It is evident from the impugned orders of the lower authorities and other material on record that intention of the parties when the development agreement was entered into was to construct a residential property. Municipal permission had also been obtained only for construction of a residential complex. Ultimately, the assessee had received possession of such residential property but the said property was put to use subsequently for commercial use. Merely because of change in the use of such property for non-residential purposes, it cannot be said that what was acquired by the assessee was not a residential property, but a commercial one. Subsequent change in the user of the property does not disentitle the assessee to relief under Section 54F.
It was held that notwithstanding the change in the user of a property, assessee is entitled to relief under section 54F, if what was sought to be acquired and originally acquired is a residential property. In that view of the matter, the impugned order of the Commissioner (Appeals) was set aside, and the matter restored to the file of the Assessing Officer, with a direction to consider the assessee's claim for exemption under section 54F subject to fulfilment of other conditions, in accordance with law and after giving reasonable opportunity of hearing to the assessee.
9. Investment can be made even in a foreign country (no longer good law, after amendment w.e.f. AY 2015-16)
Prema P. Shah vs. ITO [2006] 100 ITD 60 (Mum.)

The language of Section 54 does not exclude the right of the taxpayer to claim exemption in respect of a residential property purchased in a foreign country, if all other conditions laid down in the section are satisfied.
10. Exemption intended for Investment in One Residential House
i. ITO vs. Sushila M. Jhaveri [2007] 107 ITD 327 (Mum.) (SB)
The ITAT noted that the real controversy before it related to the interpretation of the term ‘a residential house’ used by the Legislature under the said two sections. According to the revenue, it means, one residential house while, according to the taxpayer, the word ‘a’ means ‘any’ which in turn means ‘one or more than one.’ After elaborate consideration, the ITAT held that the exemption under Sections 54 and 54F would be allowable in respect of one residential house only. If the taxpayer had purchased more than one residential house, then the choice would be with him to avail the exemption in respect of either of the houses, provided other requisite conditions are fulfilled.

The Tribunal noted that the word ‘any’ has been used in Sections 54B, 54D, 54E, 54EA and 54EB, while the word ‘a’ has been used in Sections 54 and 54F. This clearly showed that the Legislature intended different meanings to be given to these two words. By using the word ‘any,’ the Legislature intended to allow exemption in respect of investment in more than one asset. For example, Section 54E granted exemption in respect of investment in ‘any specified asset,’ which included various assets in which investment could be made. Had the Legislature intended for investment in more than one asset, it could have easily used the words ‘in any residential house’ in sections 54 and 54F, instead of the words ‘a residential house’. Thus, the intention was to allow exemption under Sections 54 and 54F in respect of investment in one single residential house. 

ii. CIT vs. Smt. K.G. Rukminiamma [2011] 331 ITR 211 (Kar.) (no longer good law, after amendment w.e.f. A.Y. 2015-16)

The context in which the expression ‘a residential house’ is used in section 54 makes it clear that it was not the intention of the legislation to convey the meaning that it refers to a single residential house. If that was the intention, they would have used the word ‘one’. As in the earlier part, the words used are buildings or lands which are plural in number and that is referred to as ‘a residential house’, the original asset, an asset newly acquired after the sale of the original asset also can be buildings or lands appurtenant thereto, which also should be “a residential house”. Therefore, the letter ‘a’ in the context it is used should not be construed as meaning ‘singular’. But, being an indefinite article, the said expression should be read in consonance with the other words ‘buildings’ and ‘lands’ and, therefore, the singular ‘a residential house’ also permits use of plural by virtue of section 13(2) of the General Clauses Act (Language of Sec.54/54F has been amended w.e.f. A.Y. 2015-16).
iii. CIT vs. Smt. V.R. Karpagam - Tax Appeal No. 301 of 2014 (Mad.)
Dismissing the Revenue’s Tax Appeal, the Madras High Court in its judgment dated 18-8-2014 observed that amendment to Sec 54F by Finance Act, 2014 (restricting relief to investment in one new house in India) was applicable w.e.f. April 1, 2015. Therefore, prior to amendment, residential house would include multiple flats/residential units as in the present case where assessee got 5 residential flats.
11. Investment as ‘Two in One’ – No Problem!

In the case of ‘CIT vs. D. Ananda Basappa’ [2009] 309 ITR 329 (Kar.) the taxpayer, an HUF, had sold a residential house and purchased two residential flats adjacent to each other under two different sale deeds. However, the vendor had certified that necessary modifications had been done to the said two flats to make the same as one residential apartment. The taxpayer claimed exemption under Section 54. The Assessing Officer allowed exemption to the extent of purchase of only one residential flat holding that Section 54 does not permit exemption on the purchase of more than one residential premises. 

The Karnataka High Court held that a plain reading of Section 54 discloses that when an individual or an HUF sells a residential building or land appurtenant thereto, he can invest capital gain for purchase of a residential building to seek exemption of the capital gain tax. The contention of the revenue that the phrase ‘a residential house’ would mean one residential house does not appear to be the correct understanding. The expression ‘a residential house’ should be understood in a sense that building should be residential in nature and ‘a’ should not be understood to indicate a singular number. 

The Court also noted that in the instant case, the apartments were situated side by side. The builder had also stated that he had effected modification to the flats to make them as one unit by opening the door in between the two apartments. The fact that the taxpayer could have purchased both the flats in one single sale deed or could have narrated the purchase of two premises as one unit in the sale deed was not the ground to hold that the taxpayer had no intention to purchase the two flats as one unit. The matter was thus decided in favour of the taxpayer.

Same view has been adopted by the Hon’ble ITAT Bench, Delhi in the case of ‘ACIT vs. Sudha Gurtoo’ [2011] 48 SOT 393.  

12. Relief available even in respect of Multiple Sales of Residential Houses
In the case of ‘Rajesh Keshav Pillai vs. ITO’ [2011] 141 TTJ 183 (Mum.), the taxpayer sold two separate flats and earned long-term capital gains. The taxpayer bought two different flats and claimed that the long-term capital gain was exempt under Section 54. The first appellate authority following the judgement of the Special Bench in ‘ITO vs. Sushila M. Jhaveri’ (supra) held that the benefit of Section 54 was available in respect of only one flat and not two flats. 

On appeal, the Tribunal held that though Section 54 refers to capital gains arising from ‘transfer of a residential house’, it does not provide that the exemption is available only in relation to one house. If the taxpayer has sold multiple houses, then the exemption under Section 54 is available in respect of all houses, if the other conditions are fulfilled. If more than one house is sold and more than one house is bought, a corresponding exemption under Section 54 is available. However, the exemption is not available on an aggregate basis, but has to be computed considering each sale and the corresponding purchase, adopting a combination beneficial to the taxpayer. 
13. Investment in One House out of Capital Gains of Multiple Years
An interesting situation arose for the consideration of the Mumbai Bench of the Income-tax Appellate Tribunal in the case of ‘Smt. Anagha Ajit Patnekar vs. ITO’ [2006] 9 SOT 685 (Mum.). During Assessment Year 1997-98, the taxpayer had earned capital gain on account of sale of shares and claimed deduction under Section 54F in respect of capital gain utilized for purchase of residential flat in the one year preceding the sale of shares. The Assessing Officer argued that in the earlier Assessment Years 1995-96 and 1996-97, similar capital gain had arisen to the taxpayer in respect of sale of shares for which he had sought exemption under Section 54F in respect of purchase of the same residential flat and hence he could not claim exemption in respect of same residential flat in Assessment Year 1997-98. 

The Mumbai Bench of the ITAT held that there is no bar in Section 54F for claiming deduction second time or third time for the same property, if the capital gain which has arisen in the case of the taxpayer is within the cost of the property. In the instant case, the total capital gain in all the three Assessment Years 1995-96 to 1997-98 was less than the total cost of the residential flat. Further, from the language of Section 54F it is clear that the Legislature has provided leverage to the taxpayer for claiming exemption under Section 54F, by allowing him to invest in the purchase of residential property within one year prior or within two years after the date of transfer. In all the assessment years, these conditions were satisfied. Therefore, until the cost of purchase of the residential property is exhausted by the amount of capital gain claimed to be invested, exemption under Section 54F cannot be denied. 
14. No restriction on availing benefit both under Sec.54F and Sec.54EC in respect of the same transaction
ACIT vs. Deepak Bheda [2012] 52 SOT 327 (Mum.)
The Assessing Officer denied the benefit claimed by the assessee under section 54EC towards the investment made in REC bonds for a sum of Rs. 50 lakhs out of total long-term capital gain of Rs. 3.40 crores. The Assessing Officer was of the view that once the exemption has been claimed under section 54F and the entire capital gain has not been utilized for the purchase of residential house, then the net consideration which is not appropriated by the assessee towards the purchase of new asset and also not deposited in the banks or institution as specified and notified in the official Gazette by the Central Government as per the provisions of sub-section (4) of section 54F, the assessee cannot avail the exemption under section 54EC. It is to be noted that it is not a case of availing double exemption on the same amount but the assessee has claimed exemption under section 54F as well as under section 54EC for the respective amount of capital gain invested in purchase of new house and REC bonds. Wherever any such restriction is deemed fit, the Legislature has provided in the statute a sufficient check under chapter VI-A of the Act. As far as the claim of exemption under section 54F and under section 54EC, there is no such restriction in the statute that the assessee cannot claim the exemption under both sections, even if the conditions provided under the respective sections are complied with and the same does not result in availing double exemption on the same amount. 
The expression 'the whole or any part of capital gains in the long-term specified assets' makes it clear that the exemption under section 54EC is available even when the part of capital gain is invested in specified long-term asset. There is no dispute that the assessee has invested out of the total capital gain in REC bonds within the prescribed period of time as provided under section 54EC. Therefore, once the conditions as prescribed under section 54EC are complied with, then the deduction cannot be denied on the ground that the assessee has availed the exemption under section 54F also against a part of the capital gain. 
15. Whether benefit under Section 54F is available in respect of an Agreement to Sale where possession given
Sanjeev Lal vs. CIT [2014] 46 taxmann.com 300 (SC)

The question to be considered by this Court is whether the agreement to sell which had been executed on 27-12-2002 can be considered as a date on which the property i.e. the residential house had been transferred. In normal circumstances by executing an agreement to sell in respect of an immovable property, a right in personam is created in favour of the transferee/vendee. When such a right is created in favour of the vendee, the vendor is restrained from selling the said property to someone else because the vendee, in whose favour the right in personam is created, has a legitimate right to enforce specific performance of the agreement, if the vendor, for some reason is not executing the sale deed. Thus, by virtue of the agreement to sell some right is given by the vendor to the vendee. The question is whether the entire property can be said to have been sold at the time when an agreement to sell is entered into. In normal circumstances, the aforestated question has to be answered in the negative. However, looking at the provisions of section 2(47) of the Act, which defines the word "transfer" in relation to a capital asset, one can say that if a right in the property is extinguished by execution of an agreement to sell, the capital asset can be deemed to have been transferred.
In view of the aforesaid peculiar facts of the case and looking at the definition of the term 'transfer' as defined under section 2(47), it is opined that the assessee was entitled to relief under section 54 in respect of the long term capital gain which they had earned in pursuance of transfer of their residential property and used for purchase of a new asset/residential house.
Section 54EC – Investment in Capital Gain Bonds

Section 54EC of the Income-tax Act provides for exemption of taxable long term capital gains (LTCG) arising from the transfer of an asset, to the extent the amount of such gains are invested in notified bonds within a period of six months from the date of transfer. Additionally, w.e.f. A.Y. 2015-16, the overall investment that can be made by the taxpayer in respect of gains arising from transfer of one or more original assets during that financial year and in the subsequent financial year has been capped to a maximum of Rs.50 lakhs. Notified for this purpose are the three year bonds issued by National Highways Authority of India (NHAI) and Rural Electrification Corporation (REC). 
Interesting Judicial Pronouncements on Sec. 54EC

1. ITO vs. Smt. Saraswati Ramanathan [2008] 114 TTJ 803 (Del.) (SMC)

There is no requirement in section 54EC that the investment should be in the name of the taxpayer. The requirement, having regard to the object of the section to exempt capital gains if the sale proceeds find their way into certain specified assets, is that the sale proceeds of the capital asset must be invested in certain specified assets such as bonds of the NABARD, the National Highways Authority of India; the Rural Electrification Corporation Ltd.; National Housing Bank, etc.…. If development of infrastructure is the object, it would hardly matter whether the investment is made in the name of the taxpayer exclusively or in the joint names of the taxpayer and somebody else. 

The only condition is that the funds used for the investment must be traceable to the sale proceeds of the capital asset. That condition was satisfied in the instant case where even the investment was in the name of the taxpayer as the first name; the son’s name appeared only as a joint name….. The consequences that flow from including the son’s name as a joint name are not relevant for the purpose of granting exemption under section 54EC to the taxpayer. 

Further, it is a well-settled rule of interpretation in income-tax law that a beneficial section has to be construed liberally, having due regard to the object which it intends to serve. The Assessing Officer had interpreted the word ‘invested’ in section 54EC to mean ‘invested in the taxpayer’s name’, an approach which had no justification as it added words into the section and also ignored the purpose which the section was intended to serve. In view of the above, the taxpayer was eligible for exemption under section 54EC.
2. Alkaben B. Patel vs. ITO [2014] 161 TTJ 417 (Ahd.) (SB.)
The subtle question is whether the word "month" refers in this section a period of 30 days or it refers to the months only. Section 54EC, prescribes that an investment is required to be made within a period of six months. Whether the intention of the legislator was to compute six calendar months or to compute 180 days. To resolve this controversy, one as guided by a decision of Allahabad High Court pronounced in the case of CIT v. Munnalal Shrikishan [1987] 167 ITR 415 where answering the dispute in respect of law of limitation the Court has clearly held that there is nothing in the context of section 256(2) to warrant the conclusion that the word 'month' in it refers to a period of 30 days, therefore, refers to six months in section 256(2) is to six calendar months and not 180 days. 
The logical conclusion is that in the absence of any definition of the word 'month' in The Act, the definition of General Clauses Act 1897 shall be applicable and by doing so there is no attempt on our part to interpret the language of Sec. 54EC, what to say a liberal or literal interpretation. We hereby hold that the Legislature has in its wisdom has chosen to use the word 'month'. Therefore we have also read the word 'month' within the recognized ways of interpretation. 
The Tribunal observed that the legislature has in its wisdom chosen legislature has in its wisdom chosen to use the word ‘month’ and accordingly a month ends by the last date of that month. Reference was made to the ITAT Mumbai Bench decision in the case of Yahya E. Dhariwala vs. DCIT [2012] 49 SOT 458 (Mum.) which had opined that “six months period should be reckoned from the end of the month in which the transfer takes place.”

3. Aspi Ginwala vs. ACIT [2012] 20 taxmann.com 75 (Ahd.) (no longer good law, after amendment w.e.f. A.Y. 2015-16)
The Tribunal after carefully noting the language of the proviso to Section 54EC held that it is clear from this proviso that where a taxpayer transfers his capital asset after 30th September of the financial year, he gets an opportunity to make an investment of Rs. 50 lakhs each in two different financial years and is able to claim exemption upto Rs. 1 Crore under Section 54EC. The aforesaid view of the Hon’ble ITAT Ahmedabad Bench has also been followed in the decisions noted hereunder: 
i. ITO vs. Ms. Rania Faleiro 33 taxmann.com 611 (Panaji) 
ii. Vivek Jairazbhoy vs. DCIT ITA No. 236/Bang/2012 (Bang.)
iii. Sriram Indubal vs. ITO 32 taxmann.com 118 (Chennai)
                                      +++++++
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