








Date : 25/09/2012
To,

The Chair Person
Central Board of Direct Taxes

North Block, New Delhi
Respected Madam,

Sub: 
Our representation in relation to certain issues of the tax

                      payers of Gujarat  
------------------------------------------------

On behalf of our Federation we thank your goodself for giving us an opportunity to bring to your notice certain issues relating to tax payers of Gujarat. Hope that such meetings will help in solving the genuine problems of the tax payers. 
CPC Issues

We are thankful to the board for issuing a circular for resolving the difficulties faced by the taxpayers. We wish that the circular is strictly implemented under supervision of higher authorities.

Other issue with regard to CPC is brought to your notice. 
I.
AT the time of processing the retuns by CPC certain disallowance were made. 

II.
Applications u/s.154 were filed which were rejected by CPC. 

III. Against such orders, appeals were filed which were decided in favour of the assesses.

IV. The department is filing appeal against such appellate orders. 

V. This practice of filing appeals against order of CIT should be discouraged. 

Stay of demand
I
Issues of Stay 
A.
In the matter of stay of demand, the approach of the I T Department is harsh and not judicious.

B.
Application for stay of demand is rejected by the assessing officer who framed the assessment order or in alternative; it is directed to pay 50 % of tax demand. Same is the approach of Joint CIT / Additional CIT. When the stay application is filed to Commissioner of Income Tax, he is also showing his unwillingness to take any action on the assessment order because the matter is before CIT (A). 

C.
Thus the assessee is left with no alternative but either to pay the demand or obtain stay from appellate authority. 

II.
Views of courts in the matter of stay 

B. Time and again it has been held by various courts that in the matter of grant of stay, liberal and judicious view is to be taken without disturbing the working of the business of the assessee. 

C. Instruction no.95 and Instruction no.1914 have been dealt by various courts in detail. Instruction no.95 was issued on the basis of assurance given from the floor of the parliament which has more weightage than, instruction no.1914 issued by CBDT office. In the following decisions, instruction no.95 was dealt by the courts. 
a.      Raja Nair v/s. ITO


165 ITR 650 Kerala, Date of order: 04/02/87

b.
S.M.Ajbani v/s. Recovery Office 


182 ITR 413 Gujarat, Dated of order: 15/09/89

c.
Mrs. R Mani Goyal v/s. CIT


217 ITR 641 Allahabad, Date of order: 27/07/95

d.
Maharana Shri Bhagwat Singhji of Mewar v/s. ITAT


223 ITR 192 Rajasthan, Date of order: 26/04/96

e.      I.V.R. Construction Ltd. Vs. ACIT


231 ITR 519 A.P. Date of order : 11/09/97

f.       251 ITR 158 Bombay


KEC International Ltd V/s. B R Balakrishnan 

g.
Jain Cycle Spares & Co. v/s. CIT


267 ITR 60 MP , Date of order: 12/03/04

h.
Volvo line Cummins Ltd. V/s. Deputy CIT & Ors. (2008) 
 
Date of order : 20/05/08


217 CTR (Del) 292 and 307 ITR 103 Delhi 

i.
Soul V/s. Deputy Commissioner of the Income Tax

Writ Petition no.5665 of 2008 & CM No.10823 of 2008

323 ITR 305 Delhi
j (1)
329 ITR 278 Calcutta 



   

 
Purnima Das V/s. Union of India   


When the stay of the assessee is pending, before attachment of bank account prior notice is mandatory. 
 (2)  
UTI Mutual Fund V/s. ITO Bombay 

 
Before withdrawing amount from attached bank account, notice should be 
 
given to the assessee.
k.
Taneja Developers & Infrastructure Ltd. Vs. CIT

         222 CTR 521 Delhi 
 
324 ITR 247 Delhi
l.
Maheshwari Agro Industries V/s. Union of India & Ors
 
346 ITR 375 Rajasthan Date of order 15/12/11
 
In this judgment it was held that Instruction no. 95 holds the fields 

m.
View of Shri T. N. Pandey Ex. Chairman CBDT 


In the article of stay of demand of disputed assessments by respected Shri T. N. Pandey Ex. Chairman CBDT (published in 297 ITR page 1 journal on page 6) it is mentioned that income assessed is twice the income return or more the demand to such high-pitched assessments, on applications made by the assesses, has to be stayed till the disposal of appeals by the commissioners of appeals. There is no escape from the situation and assessing officers, could not adhere to this instruction and compel the assesses to pay the demand, which is more than the income returned, on the basis of the criterion in instruction no.96 could be held to be guilty of not following the decision of a committee of parliament and could be said to be committing contempt of parliament. The central board of direct taxes cannot unilaterally issue circulars which are contrary to instruction no.96 dated 21/08/1969 issued with the approval of the informal consultative committee of parliament and the then deputy prime minister / finance minister. 

n.
MGM Transports (Madras) P Ltd V/s. ITO


303 ITR 115 Madras
           
D. In the light of the above judicial pronouncements, direction from CBDT is essential to direct the I T authority to grant stay if the case is covered by instruction no.95 (Assessed income more than double of the returned income). 
III. Grant of stay by appellate authority
A. To avoid hardship to the assesses, stay applications should be decided by appellate authority instead of by the Assessing officers, Joint CIT’s or CIT’s. 
B. Even in the case of Maheshwari Agro reported in 346 ITR 375 Rajasthan it was held that, CIT (A) also has inherent and implied powers to grant stay, the assessee-petitioner may also file stay application before the CIT (A), who may also consider such stay application on its own merits.
IV. 
Write off of unrecoverable demand
 
Certain demands are established to be not recoverable on account of various reasons but these demands are still not written off and on account of this, there is waste of time, money and energy of the department and the assesses. Such demands should be canceled from the record of the department immediately.  
V.
Early hearing of high demand matters 
A.
Assessment orders for A.Y.09-10 were passed in December but the appeals for the above year was not fixed upto March though there was huge demands and request was also made to the CIT (A) but on account of policy of CBDT, such appeals were not heard. 

B.
Chief CIT’s should be directed to grant permission for early hearing of such appeals to avoid hardship of recovery to the assesses. 
Scrutiny on the basis of AIR
The area of inquiry for the cases selected under the criteria of AIR should be restricted to that point only. Even in such cases inquiries are made for the issues other than relating to AIR.

Selection of the same cases under scrutiny for number of years
I. It has been experienced that same cases are selected for scrutiny though there is no much variation in the returned or assessed income.

II. Department has wide powers u/s. 147 to reopen the case for maximum 6 years. 

III. It is suggested that the case selected for scrutiny in one year should not be repeated for at lest 3 years.  

IV. If any addition is made in the assessment order which exceeds Rs.10 Lacs, subsequent returns are selected for scrutiny till the issue is decided in appeal though the issue on which the addition is made may not be there in the subsequent year i.e. cash credit etc.

Thanking you,

Yours faithfully,
Shailesh C Desai 






CA Hersh S Jani          

President
                  




Hon. Secretary               

